ADDITIONAL QUESTIONS

Draw up skeleton answers to the following essay questions.  Include examples to illustrate your points.

Question 1:  Why are contracts important to businesses?
ANSWER:  Your skeleton answer should have covered the following points:

· Explain how a contract differs from an agreement which is not legally binding (the key difference being that if one party fails to do what it has promised in a contract, that promise can be enforced through the courts).  

· Contracts provide important benefits to businesses.  Their importance becomes clear if we imagine what the world would be like without contracts:

· Businesses would be forced to rely entirely on trust in their dealings with other businesses.  They would not be able to take court action to protect themselves if other parties to their agreements failed to keep their promises.  Example: Baird Textiles v Marks & Spencer (2001).

· There would probably be less trade because businesses would be more reluctant to trade with other businesses (or individuals) which they did not know particularly well.  Example:  building societies might still lend money to individuals to buy houses, but they would be far more cautious about who they lent money to and would only do so after careful investigation the borrower’s background.  This would make the process of obtaining a mortgage far slower and more difficult than it is in reality, where lenders know they have the legal assurance offered by a contract if things were to go wrong.

· Although contracts bring important benefits to businesses, badly drafted or ill thought-out contracts can also pose a threat to businesses, precisely because the promises they contain are legally binding.  Example:  Hoover free flights fiasco.

Question 2:  How far should the law go in regulating what contracts say?
ANSWER:  Your skeleton answer should have covered the following points:

· Traditionally, English law has taken the position that parties should be free to agree whatever terms they choose in their contracts.  This is known as freedom of contract.  

· It is positive in the sense that it allows plenty of flexibility so that businesses can choose the terms best suited to their situation.  If English law tried to dictate exactly what contracts should say, this could discourage new ways of doing business – which would be detrimental to the economy as a whole.

· However, if there were no limits on what contracts said, the courts could be called upon to enforce many obligations which are very undesirable for society as a whole.  Parliament and the courts have therefore introduced certain controls on what contracts say, although the general rule remains that parties can include whatever terms they choose.

· Examples: 

· price-fixing agreements are bad for the economy because they result in consumers having to pay more than would be the case if businesses were competing with one another on price; these agreements are prohibited under competition law;

· exemption clauses which try to exclude liability on the part of businesses can defeat the point of having a contract in the first place because they may prevent parties being able to obtain a legal remedy if one of the parties fails to do what it has promised; these clauses are controlled by legislation.

NOTE:  Further questions are incorporated as part of the Additional Material.

