ADDITIONAL QUESTIONS

Note:  further additional questions are included as part of the additional material – see section headed “Entire agreement clauses”

Read the scenario and answer the questions below:

Luke’s Loft Conversions has agreed to build a new attic room for Samantha.  Unfortunately the stairs up to the new room are crooked.  The plasterboard has also started cracking and bits of it are falling off the wall.  Luke says the problem with the plasterboard is not his fault and Samantha should sue the manufacturer.  He says he’s sorry about the stairs but he never done them in a house as small as Samantha’s before, which is why they’re crooked.  There is no written contract.

Question 1:  Can Samantha sue Luke for breach of contract and if so, on what basis?
Although there is no written contract, certain terms will be implied into the agreement between Samantha and Luke by legislation.  In this case, the relevant legislation is the Supply of Goods and Services Act 1982 (SOGASA), not the Sale of Goods Act 1979. This is because the contract is for a mixture of goods and services.   Samantha can sue Luke about the plasterboard based on section 4(2) SOGASA, which implies a term into the contract that all goods supplied as part of the services must be of satisfactory quality. The plasterboard is clearly not of satisfactory quality.  The fact that it may be the fault of the manufacturer is irrelevant; Luke has made an implied promise that all goods supplied will meet this condition.  Samantha can sue Luke over the stairs based on section 13 SOGASA, which implies a term into the contract requiring Luke to use reasonable skill and care.  The fact that he was inexperienced in this type of house is irrelevant. He is required to meet the standard of a reasonably competent provider of loft conversion services – and his own inexperience is no excuse.

Question 2:  If Samantha has been using the loft conversion for 6 months, can she reject it i.e. demand that Luke refund all her money and pay for everything to be stripped out and redone?
If Samantha has waited that long before rejecting it and the problems have been apparent from a fairly early stage, she has probably lost the right to reject because of the delay.  She will be taken to have affirmed the contract, although this will not prevent her claiming damages to put right the various things which Luke has failed to carry out properly.  See Jones v Gallagher (2004).

