Questions

1.  In what circumstances can the veil of incorporation be lifted by the courts?

The courts are prepared to lift the veil of incorporation in a variety of circumstances, including (i) where a company was formed for a fraudulent purpose, (ii) where a company can be characterised as an enemy in time of war, (iii) where a company can be treated as an agent of another company and (iv) in applying statutory provisions such as fraudulent and wrongful trading.  

2. Consider whether the following transactions entered into by Corp’s directors, on company’s behalf, are valid:

(a) An agreement with a third party which is beyond Corp’s objects.

(b) The purchasing of a parcel of land without the directors first obtaining general meeting approval as required by Corp’s articles of association.  

(c) A covenanted gift to one of Corp’s directors.  Corp’s memorandum of association is silent as to the making of donations. 
3. The doctrine of ultra vires was virtually abolished by the Companies Act 1989 which inserted new provisions into the Companies Act 1985. The effect of the changes in relation to the three transactions are as follows:


(a)  Te transaction is valid and binding, as s 35(1) CA 1985 provides that no act of a company can be questioned on a ground of lack of corporate capacity. It does not matter that the agreement went beyond Corp’s objects clause


(b) The transaction is valid and binding by virtue of s 35A(1) CA 1985 which provides that third parties acting in good faith can assume there is no limitation on the board’s powers. 


(C) The transaction is voidable, as ss 35 and 35A CA 1985 must be read in the light of S 322A CA 1985, which provides that transactions (including gifts) which are beyond the company’s or board’s powers where the third party is a director or connected to a director are voidable. This means that the company can rescind the act of the directors if it so chooses. 

3. Outline the effects of s 36C of the Companies Act 1986.

Under s 36C CA 1985, a person, including a promoter,  who enters into a contract on behalf of a company before the company comes into existence is personally liable under the contract. This means that a promoter can be sued by the other party to the contract for any breach of contract. However, s36C provides that no such liability arises where there is an agreement to the contrary. In Braymist Ltd v Wise Finance Ltd (2002), it was held that a person entering into a pre-incorporation contract can enforce such a contract

4. To what extent are the articles of association a binding contract?

S 14 Companies Act 1985 provides that the articles (and memorandum) of association constitute a binding contract on the company and its members (Hickman v Kent or Romney Marsh Sheepbreeders Association (1915)). They also create a contract between each member and every other member (Rayfield v Hands (1958)). However, members can only enforce the articles in their capacity as members, as ‘outsider rights’ are generally unenforceable (Eley v Positive Security Life Assurance Co Ltd (1876); Pender v Lushington (1877)).

