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CHAPTER 1 – WHAT IS LAW?

Criminal offences relevant to businesses: p6

On 26 July 2007, the Corporate Manslaughter and Corporate Homicide Act 2007 received Royal Assent.  This creates new criminal offences designed to make it easier to prosecute businesses (as opposed to the individuals who run them) for incidents arising from their activities which result in death.  It is a useful and high profile example of a criminal offence which may be committed by a business, as opposed to an individual.

As outlined in the updates to Chapter 20, the implementation of the EU Unfair Commercial Practices Directive in the UK will result in a significant increase in the number of criminal offences relating to consumer protection.

The House of Lords: p9
At the time of updating, the government had published a  White Paper on reform of the House of Lords i.e. the second chamber of the UK Parliament (plans to replace the House of the Lords in its capacity as the highest court of the English legal system are already underway – see below).  The proposals in the White Paper could lead to a proportion of the House of Lords being elected.  
The proposed Supreme Court: p9
For latest information on progress of measures to replace the House of Lords with a Supreme Court, click here: http://www.justice.gov.uk/whatwedo/supremecourt.htm

Building work on the new Supreme Court building in Middlesex Guildhall is underway.  It is reported to be on track and within budget for the proposed start date of October 2009.
```````````

What is the EU? p12

As noted in the textbook, plans to adopt a new EU Constitution (consolidating and replacing the existing EU Treaties) ran into difficulties when electorates in several member states failed to endorse the Constitution in referendums.  As a result, even though the Constitution had been agreed by member states, it never came into force (because the failure to achieve a positive vote in referendums meant that it could not be ratified by certain member states).  

Instead, member states have agreed a new Treaty (generally referred to as either the Treaty of Lisbon or the EU Reform Treaty) which amends the existing EU Treaties.  This was signed by member state governments on 13 December 2007.  It cannot come into force, however, until it has been ratified by member states. In most EU countries, this will only require approval by national parliaments, rather than a referendum.  The chances of the new Treaty entering into force are therefore better than those of the draft EU Constitution, but it remains to be seen whether it runs into similar problems at the ratification stage.

As for the content of the new Treaty, it is clear that considerable parts of the draft Constitution have been preserved.  However, there is considerable debate as to how much impact the changes will have.  For example, there has been controversy in the UK over the introduction of a charter of fundamental rights.  The UK government's position is that this charter is simply designed to assist the European Court of Justice (ECJ) in interpreting EU law generally and it does not establish any new rights which can be relied on directly in national courts (as is the case with certain Articles of the EU Treaty).  Critics of that position argue that the ECJ is likely to use the new charter to justify a significant expansion of EU law into areas which have previously been reserved to national governments.  Much will depend on how far the ECJ views the new Treaty as an encouragement by member states to expand the boundaries of EU law. 

You can find out more about the new EU Treaty here: http://europa.eu/institutional_reform/index_en.htm 
Figure 1.2: EU member states: p 13
As of 1 January 2007, the EU has 27 member states, not 25.  The new member states are Bulgaria and Romania.  

Entry negotiations with two further countries, Turkey and Croatia, began in October 2005. Negotiations with Croatia are expected to proceed more quickly; those with Turkey are expected to take considerably longer.  An application for membership by the former Yugoslav Republic of Macedonia in March 2004 was formally accepted by EU leaders in December 2005, but at the time of updating, no date for entry negotiations had been set.  The EU is also looking at further enlargements in the Western Balkans which would eventually include Bosnia & Herzegovina, Serbia, Montenegro and Albania. 
CHAPTER 2 – HOW THE LAW IS ENFORCED

Tribunals: p 20

In November 2007, following the enactment of the Tribunals, Courts and Enforcement Act 2007,  the government published a consultation on a major reform of the tribunal system, designed to make it more coherent and efficient (the main problem being that different tribunals have grown up piecemeal over the years and some are recognised as having worked better than others).  You can find out more about this reform here.

Solicitors and barristers: p 23-24
In October 2007, the Legal Services Act 2007 received Royal Assent.  This makes a number of changes to the way in which solicitors and barristers are regulated.  It also allows them to use new business structures. These reforms may result in changes to the way that legal services are provided.  For example, it will be possible for major retailers, such as supermarkets, to employ solicitors or barristers in order to provide legal services to consumers.  You can find out more about this reform here. 

CHAPTER 3 – CONTRACT LAW: AN INTRODUCTION

Formalities: p 39 

As explained on page 39, only certain contracts require particular formalities e.g. guarantees or contracts for the sale of land.  The vast majority require no formalities at all – they do not even need to be written down (so an oral agreement will often be sufficient).  A good recent example of this in a business context is provided by Bear Stearns Bank v Global Forum Equity [2007] EWHC 1576 (Comm).  

In that case, the High Court ruled that an oral agreement for the purchase of loan notes worth 2.9 million euros was legally binding – even though it had been made over the telephone and concerned a very large amount of money.  The judge accepted that most businesses would not make agreements involving such large sums of money without writing them down.  However, custom and practice in the financial sector for this type of transaction was to agree a price over the telephone – and price was the key issue which needed to be agreed in this case (the other detailed terms and conditions were well understood in the industry and did not usually require much discussion). The judge therefore took the view that the parties intended to be bound once they had reached oral agreement.  The judgment also discusses issues such as "agreements to agree" (see page 60 of the textbook) and certainty of terms (see pages 58-61 of the textbook).

CHAPTER 4 – CONTRACT FORMATION: GETTING AGREEMENT
Communication of offers and Case Study: p49

A number of recent cases have suggested that the courts are sometimes prepared to regard the terms of an offer as having been communicated in circumstances similar to those outlined in the case study e.g. where one party provides the other with a quotation for a price etc referring to its standard terms and conditions (but not actually including them).  These cases are discussed in detail in the updates for Chapter 6 relating to unsigned documents or notices.

Turning to the scenario in the case study, these cases suggest that, if the potential customer accepts Alpha Business Machines' offer and goes ahead with the contract, a court might – in certain circumstances - regard it as bound by the standard terms referred to in the fax, or at least, by those parts of the standard terms which were not particularly onerous or surprising (the position may be different for exemption clauses or more unusual provisions –see updates for Chapter 6).   

On the face of it, this suggests a departure from established principles of contract law requiring communication of offers.  Unfortunately, the courts have not seen fit to discuss these issues in any detail, so it is difficult to say what the true position is.  The following is an attempt to suggest what the position might be, assuming the cases discussed in the updates for Chapter 6 are correctly decided:

· It seems likely that a business which fails to refer to its standard  terms at all will normally have little prospect of persuading a court that the other party to the contract should be bound by them, because it has completely failed to communicate them to the other party.  
· Such a business will only be able to rely on those terms if the court is persuaded that (i) the customer has seen them before (see discussion of previous course of dealing in Chapter 5, page 60); or (ii) the customer would be familiar with them based on "custom and practice" (see Chapter 5, page 60); or (iii) the terms need to be implied (see discussion of implied terms in Chapter 6, page 72).
· BUT where a business mentions the existence of its standard terms without providing them, it appears that the courts are sometimes prepared to take the view that this is sufficient to make the other party to the contract aware of them (and to effectively put the onus on the other party to request a copy).  See updates for Chapter 6 for discussion of these cases.  However, the courts are only likely to take this approach in relation to business to business contracts (because they expect businesses to look out for themselves).  
· Where the contract is with a consumer, a failure to make the terms of the contract available to the consumer is likely to mean that they have not been properly communicated, especially where it contains terms which are onerous or surprising (such as exemption clauses)
Whatever the true legal position, the best practical advice for businesses must be to send full copies of standard terms to all customers – and preferably get them to sign and return a copy.  That way, there will be little scope for argument over whether the standard terms have been properly communicated as part of the offer.  

CHAPTER 5 – CONTRACT FORMATION: CERTAINTY OF TERMS AND CONSIDERATION
Certainty of terms: p58-59

The case of Bear Stearns Bank v Global Forum Equity [2007] EWHC 1576 (Comm) (see also updates for Chapter 3) provides a recent example of a case in which the courts were prepared to uphold an oral agreement for the purchase of loan notes worth 2.9 million euros, despite the lack of detailed terms.  The court considered whether the agreement should be void for uncertainty, but decided that the key issue was price – which had been agreed over the telephone (as was common practice in the financial sector for this type of agreement).  As for the other terms, the court took the view that these were not as significant as the price and could be implied based on custom and practice in the financial services sector.  Consequently, the contract contained sufficient detail for it to be enforced.  

However, this is a somewhat unusual case and the court indicated that in most cases involving relatively large sums of money, it would tend to be more sceptical about allegations that a business intended to be bound by the outcome of discussions over the telephone.  A good example of this is Jordan Grand Prix Ltd v Vodafone Group plc [2004] EWHC 1965 (Comm). This concerned an attempt by the Jordan Formula One motor racing team to argue that an agreement for $150 million of sponsorship was made over the telephone, when a Vodafone executive told the team's owner, Eddie Jordan, that he had "got a deal" (Vodafone went on to sponsor the Ferrari team instead of Jordan). The judge concluded that no objective observer would have thought that any binding commitment was made at that time, because (among other things) the parties had not agreed the detail of the sponsorship deal.  He was also influenced by what he described as "the inherent improbability" of an agreement for such a large sum of money being made orally.  

Part payment of debts and promissory estoppel: p 66-67

The Court of Appeal has recently considered part payment of debts and promissory estoppel in the case of Collier v P & MJ Wright (Holdings) Ltd [2007] EWCA Civ 1329.  The case confirms that Pinnel's Case is still good law, despite its age.  It is also interesting because, as noted in the textbook, promissory estoppel has rarely been applied in practice – which might suggest that the courts have serious reservations about the High Trees case and are reluctant to apply it. The fact that the Court of Appeal gave it serious consideration here shows that the courts continue to regard promissory estoppel as an exception to the general rules on consideration (although one that is only available in very limited circumstances).  

It is important to note that the Court of Appeal only discussed promissory estoppel in this case – it did not actually apply it. This was because Collier had lost his case at first instance on the basis that he had no arguable defence to a debt claim.  He asked the Court of Appeal to rule that in fact, he did have an arguable defence – based (among other things) on promissory estoppel.  So the Court of Appeal did not have to decide whether promissory estoppel should apply – it only had to decide whether Collier had an arguable case which should be sent back to the High Court for a full trial.  The facts of the case were as follows:
Collier and his two partners owed £46,800 to Wrights.  As partners, they were jointly liable for the debt and Wrights initially pursued all three of them.  At a meeting with Wrights, Collier was told that they would pursue his partners for two thirds of the debt and all they expected of him was to continue paying off his one third share of the loan in £200 monthly instalments.  However, Collier's two partners eventually declared themselves bankrupt, leading Wrights to pursue Collier for the whole of the partnership debt.  In line with Pinnel's Case, the Court of Appeal found that Collier's promise to pay a one third share of the debt did not amount to good consideration because (together with his partners) he was liable for the full amount.  It would only have been sufficient to extinguish the whole debt if Collier had provided some additional consideration e.g. by promising not to make himself bankrupt. However, the Court of Appeal agreed that Collier had an arguable case on promissory estoppel and that the case should go to a full trial (rather than be dismissed on the grounds that Collier had no arguable defence to the debt claim).  This was because:

(i) Wrights' indication that they would only pursue Collier for one third of the debt could be viewed as a promise to suspend his liability for the full amount and to regard him as liable for only one third of it;

(ii) Collier had arguably relied upon this to his detriment because he had assumed that he did not need to put money aside to pay off the whole of the partnership debt; and 

(iii) it was arguably inequitable for Wrights to go back on their promise.  

But Collier's argument is not without problems – for example, a great deal rests on what a reasonable person in his position would have understood Wrights to be saying at their meeting with them.  Consequently, it remains to be seen whether the doctrine of promissory will actually be applied in this case.

CHAPTER 6 – TERMS OF THE CONTRACT
Effect of breaching SGA and SOGASA implied terms: p 77
The House of Lords ruling in J&H Ritchie Ltd v Lloyd Ltd [2007] UKHL 9 provides a useful example of how the courts approach the issue of whether a buyer has lost the right to reject under the Sale of Goods Act 1979.  

Ritchie bought a harrow from Lloyd for about £14,000.  It was defective and he returned it to Lloyd, which repaired it.  He was told it had been repaired to “factory gate” standard, but Lloyd would not tell him what had been wrong with it or provide an engineer’s report.  Ritchie was concerned that the defect might have damaged other parts of the harrow.  Since he would not be using for many months, he was worried that by the time he used it again his remedies would have been much more limited.  As he could not obtain any meaningful response to his concerns, he rejected the harrow and asked for return of the price. Lloyd refused, arguing (among other things) that he had lost his right to reject by returning the harrow for repair.  The House of Lords noted that section 35(6) of the Sale of Goods Act 1979 states that a buyer is not be deemed to have accepted the goods merely by virtue of the fact that he has agreed to send them back for repair. This meant that Ritchie’s right to reject had not been extinguished by allowing Lloyd to repair the harrow.  In addition, there was an implied term that the right to reject would not be lost until the buyer had all the information he needed to decide whether to accept the repaired goods.  In this case, Ritchie did not have all the necessary information (and the seller had acted unreasonably in refusing it).   

In reaching this view, the House of Lords seems to have adopted very much the same approach as the Court of Appeal in Clegg v Andersson (2003) (see textbook, page 77), where the buyer of a yacht remained entitled to reject it more than 6 months after he had bought it – because it was only at that stage that he discovered quite how serious the defect had been.  

Signed documents: p 79 

For a recent illustration of how the principle in L’Estrange v Graucob (1934) continues to be relevant, see discussion of Peekay v Australia & New Zealand Banking (2006) in the updates for Chapter 9. 
Unsigned documents or  notices: p 80

A number of recent cases suggest that the amount of effort which a business needs to make in order to draw attention to its terms (even where these are not signed) depends on whether the other party is a business or a consumer (more effort will be required where the other party is a consumer).

For example, in Scheps v Fine Art Logistic [2007] EWHC 541, Mr. Scheps, an art consultant and collector, bought a valuable sculpture for his wife.  He asked Fine Art Logistic (FAL) to collect it from the auction house and store it before taking it to a studio for restoration.  A few months later, FAL could not find the sculpture. Mr. Scheps demanded the sculpture’s return or £600,000 in damages.  FAL said it could not return it and the liability for its loss was limited to £587.13, based on a limitation of liability clause in its standard terms – even though these terms had never been provided to Mr. Scheps.  FAL argued that, as an experienced art dealer, Mr. Scheps must have realised that FAL's services were normally provided subject to terms which almost certainly contained a limitation of liability.  However, the court said that FAL had not done enough to bring those terms to his attention, as they were required to do by long-established principles of incorporation (such as those applied in Olley v Marlborough Court (1949) - see textbook, p 79).  In addition, Scheps was not acting in a business capacity but as a consumer (the sculpture was for his wife, not customers of his fine art dealership).

However, there have been a number of recent decisions where the courts have ruled that terms were incorporated, even though they had not been seen by the other party to the contract.  For example, in 7E Communications Ltd v Vertex Antennentechnik GmbH [2007[] EWCA Civ 140, the Court of Appeal ruled that 7E Communications was bound by a jurisdiction clause contained in Vertex’s general conditions which it had not seen, but which was merely referred to in the parties' contract (which stated that Vertex's general terms and conditions would apply).  The jurisdiction clause provided that all disputes concerning the contract had to be dealt with by courts in Germany, where Vertex was based.  Given that Vertex made no attempt to send its general terms and conditions to 7E Communications, this outcome may seem at odds with cases such Scheps v Fine Art Logistics (2007) (see above) and Olley v Marlborough Court (1949) (see textbook, p 79).  The difference may be explained in a number of ways:

· Firstly, Vertex had at least told 7E Communications that the contract would be governed by its general terms and conditions – whereas in Scheps v Fine Art Logistics, it appears that no attempt was made to alert Mr Scheps to the existence of terms governing the relationship with the storage firm.  Incorporating terms into a contract by referring to another document is known as "incorporation by reference."

· Secondly, although Scheps was a fine art dealer, he was storing the sculpture in his capacity as a consumer, not a business.  This may explain why the court felt that Fine Art Logistic needed to do more to bring its terms to this attention.   In 7E Communications v Vertex, on the other hand, both parties were businesses.  As we saw in Chapters 3 and 4, the courts generally expect businesses to be able to look out for themselves.  This may explain why Vertex was not expected to do more in order to bring its general terms and conditions to the attention of 7E Communications;  once it had indicated to 7E Communications that its standard terms were intended to apply, the onus was on 7E Communications to find out what they were.

· Thirdly, Scheps v Fine Art Logistics (2007) concerned a limitation of liability clause.  As explained in Chapter 7 on exemption clauses, the courts have historically used the rules on incorporation of terms to restrict the use of exemption clauses, especially clauses which aim to exclude a business' liability altogether or limit it to a relatively small sum (as in this case).  It may well be that more onerous or surprising terms of this type are much more difficult to incorporate by reference.  In 7E Communications v Vertex (2007), the clause in questions was arguably much less surprising, because it provided for disputes to be referred to the German courts;  given that the standard terms were of a German company, this was exactly what most business people would expect to see (and was therefore not particularly surprising).  
· Fourthly, 7E Communications v Vertex (2007) concerned a jurisdiction clause, which is an area of law where EU law plays a very important role. The Court of Appeal appears to have viewed the position as governed by EU law, in particular a ruling of the ECJ which indicated that incorporation of a jurisdiction clause by reference was sufficient.

Another case involving two businesses where incorporation of standard terms by reference was held to be sufficient is Frans Maas (UK) Ltd v Samsung Electronics (UK) Ltd [2004] EWHC 1502 (Comm).  This suggests that incorporation of standard terms by reference may sometimes be sufficient in business to business dealings, but is unlikely to be enough where the customer is a consumer.  Having said all that, the courts have yet to fully explain how they reconcile the approach taken in 7E Communications v Vertex (2007) and Frans Maas v Samsung Electronics (2004) with cases such as Olley v Marlborough Court (1949) (see textbook, page 79). 
See also the updates for Chapter 4 relating to Communication of offers (p 49 of the textbook).
CHAPTER 7 – EXEMPTION CLAUSES
Legislation: p 86

In a Ministerial Statement issued in July 2006, the government indicated that, in principle, it accepted the Law Commission’s recommendations for reform of the Unfair Contract Terms Act 1977 (UCTA) and the Unfair Terms in Consumer Contracts Regulations 1999 (UTCCR). However, this acceptance was subject to further consultation on detailed implementation and an assessment of the costs/benefits. No timetable for consultation or legislation has been announced.  

· For the text of the statement, see: http://www.publications.parliament.uk/pa/ld199900/ldhansrd/pdvn/lds06/text/60725-wms0183.htm 

· For the text of the government’s response to the Law Commission, which is slightly more detailed, see: http://www.dti.gov.uk/files/file34128.PDF  

In May 2008, the government announced that as part of its consultation on simplifying UK consumer protection law, it would look at how the Law Commission's recommendations on combining UCTA and the UTCCR could be implemented.  This may open the way for legislation, but for the time being it seems that change is still some way off.  See:

http://nds.coi.gov.uk/environment/fullDetail.asp?ReleaseID=366874&NewsAreaID=2&NavigatedFromDepartment=True 

The importance of bargaining power: p 91

The Court of Appeal ruling in Regus (UK) Ltd v Epcot Solutions Ltd [2008] EWCA Civ 361 also underlines the importance which the courts attach to equality of bargaining power.  Epcot rented office space from Regus in order to provide a venue for its IT training courses.  A dispute arose over the failure of air conditioning at Regus' premises, which led Epcot to relocate its IT training courses elsewhere and withhold payment of fees.  Regus sued Epcot for the outstanding fees.  Epcot counterclaimed for the costs of relocation and loss of business.  Regus argued that its exemption clause protected it from most of Epcot's counterclaim.   This is what the clause said:

"23. Our Liability

(1)
We are not liable for any loss as a result of our failure to provide a service as a result of mechanical breakdown, strike, delay, failure of staff, termination of our interest in the building containing the business centre or otherwise unless we do so deliberately or are negligent. We are also not liable for any failure until you have told us about it and given us a reasonable time to put it right.

(2)
You agree (a) that we will not have any liability for any loss, damage or claim which arises as a result of, or in connection with, your agreement and/or your use of the services except to the extent that such loss, damage, expense or claim is directly attributable to our deliberate act or our negligence (our liability); and (b) that our liability will be subject to the limits set out in the next paragraph.

(3)
We will not in any circumstances have any liability for loss of business, loss of profits, loss of anticipated savings, loss of or damage to data, third party claims or any consequential loss. We strongly advise you to insure against all such potential loss, damage, expense or liability.

(4)
We will be liable:

• without limit for personal injury or death;

• up to a maximum of £1 million (for any one event or series of connected events) for damage to your personal property;

• up to a maximum equal to 125% of the total fees paid under your agreement up to the date on which the claim in question arises or £50,000 (whichever is the higher), in respect of all other losses, damages, expenses or claims."

At first instance, the judge took the view that the exclusion of "loss of business" etc in clause 23(3) effectively deprived Epcot of any remedy for the defective air conditioning.  Consequently, he appears to have viewed the clause as highly destructive of Epcot's rights - and therefore unreasonable under UCTA.  As explained on page 92 of the textbook under the heading "Other reasonableness test factors", there is a clear line of caselaw in support of intervening under UCTA where the clause has a fairly drastic effect on one party's rights.   

However, the Court of Appeal concluded that the judge had been wrong to interpret the exemption clause in this way – because it was not especially destructive of Epcot's rights.  In particular, clause 23(3) did not exclude all liability for the failure of the air conditioning.  Whilst it did try to prevent Epcot claiming for such things as lost customers, it did not exclude a claim based on a reduction in the value of the services provided.  This would be a claim based on the fact that the market value of air-conditioned offices is higher than the value of offices without air conditioning; Epcot could have claimed the difference and this would not have been excluded by clause 23(3).

Clause 23(4) then went on to limit Regus' liability to £1 million for damage to personal property – but that was irrelevant here because Epcot had not suffered any such loss.  The relevant limitations of liability were 125% of the total fees paid or £50,000, whichever was higher.  Epcot argued that these limits were unreasonable.  The Court of Appeal disagreed, primarily because there was no inequality of bargaining power between the parties. Although Epcot was smaller, it had been able to secure improved terms in the form of lower prices by playing off Regus against one of its competitors, which offered a lower quotation.   The case was therefore similar to Watford v Sanderson (discussed in the textbook on page 91), where the Court of Appeal was also reluctant to interfere with an exemption clause due to concessions won by the customer in negotiating the contract.  A final point to note is that the Court of Appeal thought that it would have been easier for Epcot to obtain suitable insurance, given that Regus could not be expected to know what each of its customers would be using its premises for.  

CHAPTER 8 – DISCHARGE OF CONTRACTS, PERFORMANCE AND REMEDIES FOR BREACH
Discharge by agreement: p 97

The textbook provides an example of discharge by agreement where two parties agree to bring a 5 year distribution agreement after only 3 years and to terminate their trading relationship.  But what if they were to decide to replace their existing 5 year agreement before the end of its term with a new agreement, which covered an expanded territory ?  To what extent would the old agreement be discharged as a result of the decision to replace it with a new one covering the same subject matter ?

The Court of Appeal considered this question in Wadlow v Samuel (aka Seal) [2007] EWCA Civ 155.  The case involved an attempt by the rock musician Seal to overturn a contract with his former manager, Wadlow.  One of the issues which the Court of Appeal had to consider was whether a settlement agreement between the parties had discharged Seal's initial management agreement with Wadlow. The Court of Appeal took the view that in most cases, a later contract would not fully discharge an earlier one unless it was clear that this was what the parties intended i.e. in most cases, certain provisions of the earlier contract could continue to have effect.  The upshot of this case is that, generally speaking, unless the parties have stated in their new agreement that their old agreement is to be regarded as discharged in its entirety, some (but not all) provisions will be likely to continue to have effect.  Exactly which provisions continue to have effect will depend on what the contract covers and what the parties intended. This point is explored in the textbook under the FAQ entitled "At what point will a contract be discharged by performance ?" on page 97.  Wadlow v Samuel (2007) is also discussed under the updates for Chapter 10.

Repudiation: p 103

As explained at page 97 of the textbook, a contract may be discharged by agreement.  One way in which this can happen is where one party terminates the contract based on an express clause in the agreement.  Such clauses commonly allow termination for “material breach” or where one party becomes insolvent. But what is the relationship between these express rights to terminate for breach and the common law right to repudiate for a breach of a condition?  Does the fact that an agreement contains an express clause allowing termination for breach mean that the common law right to repudiate has been excluded? 

These questions were considered by the High Court in Dalkia Utilities v Celtech International [2006] EWHC 63 (Comm), which concerned a contract for provision of a power plant.  The contract contained provisions allowing the supplier, Dalkia, to terminate for “material breach.”  The buyer, Celtech, had failed to pay a number of invoices for significant amounts.  Dalkia maintained that these were breaches entitling it to terminate the contract, in reliance on both the express clause allowing termination for “material breach” and the common law right to repudiate.  Celtech argued that Dalkia had no right to terminate.  The court made the following points:

· An express clause allowing termination for material breach clause is generally intended to extend common law rights, not to displace them. It would only displace the common law right to repudiate where it was clear from the contract that the express terms were intended to amount to a complete code governing termination. 

· In this case, there was no clear wording excluding the normal common law rights; it followed that, in addition to its express right to terminate for “material breach”, Dalkia continued to have a right to repudiate (as did Celtech if Dalkia’s conduct amounted to a repudiatory breach). 

· However, the court did not think that Celtech had committed a repudiatory breach of the agreement because the payment clause was not a condition of the agreement; nor could Celtech’s conduct overall be taken as indicating that it had no intention of performing its side of the bargain.

· Nevertheless, Celtech’s failure to pay was significant and Dalkia was therefore entitled to terminate for “material breach”, based on the express termination clause. 

Conclusion

The discussion of termination rights in the Dalkia case highlights a number of key aspects of the right to repudiate:

· The right to repudiate can only be exercised where there has been a breach of a condition:  express termination clauses, by contrast, can often be exercised in response to lesser breaches including breaches of warranty (because they refer to “material breaches” rather than “repudiatory breaches”).

· Once repudiation has taken place, the contract comes to an end with immediate effect: express termination clauses, by contrast, usually require a certain amount of notice to be given to the other party; this is usually designed to give that party a “last chance” to rectify its behaviour.  

CHAPTER 9 – VALIDITY OF CONTRACTS (1)
What is a representation ?:  p114-115

Spice Girls v Aprilia World Service (2002) shows that a misrepresentation does not necessarily have to consist of words.  The flexibility of the concept is further underlined by a case involving an automated purchasing system (Renault v Fleetpro [2007] EWHC 2541), in which the High Court ruled that a misrepresentation can be made to a computer.  You can read more about the case here: http://www.out-law.com/page-8660 (Note: at the time of updating, the full text of the judgment did not appear to be available on the internet).
As explained on page 115, remaining silent or doing nothing is not generally enough to amount to a representation;  some positive act must be involved.  This point was underlined by the House of Lords in Hamilton v Allied Domecq [2007] UKHL 33.

Hamilton’s company produced bottled spring water but could not develop the business without outside investment.  In order to achieve this, Hamilton sold a majority shareholding in his company to Allied Domecq but retained a significant number of shares.  However, the business became insolvent. Hamilton brought a claim against Allied Domecq based on misrepresentation. He argued that during the share sale negotiations, he had made it very clear to Allied Domecq's representative that he attached great importance to a particular distribution strategy.  Although the representative did not say that he would follow that strategy, Hamilton maintained that his silence on the subject gave the impression that Allied Domecq was prepared to go along with it. In fact, Allied Domecq pursued a different strategy (which, according to Hamilton, was what led the business to fail).  Hamilton claimed that if Allied Domecq had not given him this misleading impression, he would never have sold them the majority of the shares in his company.  The House of Lords ruled that Hamilton had not provided enough evidence to show that Allied Domecq's alleged misrepresentation involved something more than silence.  If Hamilton had been concerned about distribution strategy, he could (and should) have sought an assurance from Allied Domecq that it would follow his preferred course of action.

The outcome of this case might well have been different if Allied Domecq had indicated that it would follow Hamilton's preferred strategy and then changed its mind.  The failure to tell Hamilton of this change of circumstance could have been sufficient to amount to a misrepresentation (as in With v O'Flanagan (1936), discussed in the FAQ textbox headed "Change of circumstance" on page 115).

Representation induced a contract: pp 116-117

As explained in the textbook, it is not enough to show that a misrepresentation has been made.  The claimant also needs to show that the misrepresentation was a material factor in causing him to enter into the relevant contract.  So even where the defendant has clearly made a false statement, he will not be liable if the evidence indicates that the claimant did not actually place reliance on that statement.  This principle is well illustrated by the following case, which also shows how the law on incorporation of terms (see Chapter 6) may be relevant when dealing with claims for misrepresentation:

Peekay v Australia & New Zealand Banking [2006] EWCA Civ 386
Australia & New Zealand Banking (ANZB) made certain false statements to Pawani, a director of Peekay, concerning the terms of a Russian bond. ANZB also sent Pawani a copy of the full terms and conditions governing the issue of the bond.  Had Pawani read these, he would have realised that the statements made to him were false.  However, he simply signed them without reading them and returned them.  Peekay then brought a claim for misrepresentation based on the false statements made before he signed the contract.  The Court of Appeal accepted that the statements were false.  However, it said that as an experienced investor, Pawani should have read the terms and conditions – and the fact that he had signed them meant that he was presumed to have been aware of their terms (this reflects the presumption in L’Estrange v Graucob (1934), which is covered in Chapter 6).   Since the terms made it clear that the statement was false and Pawani was presumed to have read them, neither he nor his company, Peekay, could be said to have relied on the misrepresentation – so the claim against ANZB failed.  Note also the following:

· No fraud/intent to mislead:  The person dealing with Pawani had not meant to mislead him, but was simply mistaken about the terms – so there was no question of fraud here.  Had there been evidence that NZB had made the statement in order to mislead Pawani or had told him that he didn’t need to bother reading the terms, Peekay might well have succeeded in its claim.

· Rectification:  It is worth contrasting this case with Hurst Stores v ML Europe (2004), which is mentioned later on in Chapter 9 in connection with rectification, rather than misrepresentation (see page 123 and the Additional Material). In Hurst, a manager also signed a contract without reading it, but on the assumption that it was the same as the most recent draft he had been sent (which was what he had been told by the defendants).  In fact, material changes had been made which the defendants had failed to bring to his attention.   In those circumstances, the Court of Appeal agreed that rectification to remove the changes made by the defendants was appropriate.   The key difference would seem to be that in Hurst, the manager had bothered to read the contract (albeit at an earlier stage) whereas in Peekay, he had made no attempt to read the terms and had relied solely on the representation.

Other types of mistake: pp 122-123

Note the following:

· Rectification: see the discussion of Peekay v Australia & New Zealand Banking (2006) above.

· Mistakes of law:  the House of Lords has recently ruled that it is possible to recover overpayments of tax based on a mistake of law.  See Deutsche Morgan Grenfell v HMC Inland Revenue [2006] UKHL 49  

CHAPTER 10 – VALIDITY OF CONTRACTS (2) 

Economic duress: p126

The case of Opel & Renault v Mitras Automotive [2007] EWHC 3205 (QB) provides a useful positive illustration of economic duress.  Opel and Renault entered into a joint venture to produce vans.  Mitras was the joint venture's sole supplier of certain components.  Opel/Renault decided to change these components and gave Mitras six months’ notice of termination. Mitras responded by threatening to stop supplies immediately unless it was paid compensation and allowed to increase its prices.  It argued that its development costs had been based on the supply of units over 12 years and that it had reduced the price in initial negotiations to reflect the project’s longevity and number of vehicles to be built. Eventually Opel/Renault agreed, but later attempted to have the agreement set aside on the grounds that it had been obtained by economic duress.  In particular, they argued that the failure of supply would have had dire consequences (the production of vans would have stopped after 24 hours, leading to losses of £500,000 per day).  The High Court held that Mitras had issued an illegitimate threat to stop supplies, and that Opel/Renault had no practical alternative but to comply with Mitras' wishes. The agreement was therefore void and Opel/Renault were entitled to the recovery of monies paid out under the agreement.  

The surprising feature of this case is that Opel and Renault were much larger firms than Mitras and as a general rule, one would have expected them to be capable of resisting economic pressure from trading partners – especially smaller firms.  However, the judge concluded that they were effectively dependent on Mitras for the components in question and that had Mitras carried out its threat, the effect on production would have been very severe.  As a result, Mitras' threat amounted to more than hard-headed business tactics.

Presumed undue influence: p 128

Wadlow v Samuel (aka Seal) [2007] EWCA Civ 155 provides a useful illustration of the courts' approach to presumed undue influence.  The case involved an attempt by the rock musician Seal to overturn a contract with his former manager, Wadlow (see also updates for Chapter 6).  Seal's initial agreement with Wadlow was held to be voidable on the basis of presumed undue influence.  He also argued that a later settlement agreement, which was intended to supersede the initial contract with Wadlow, was tainted by the same undue influence and should therefore also be voidable.  The Court of Appeal accepted that in some circumstances a later “substitute” contract might be tainted by the same undue influence as the initial contract.  However, by the time of the settlement agreement, the relationship between Seal and Wadlow was no longer one of trust and confidence;  as a result, the presumption of undue influence did not apply.  Seal had received independent legal advice and the terms were reasonably generous to him.  In view of this, the judge at first instance had been correct to conclude that the settlement agreement was not voidable for undue influence.
Reform (in relation to illegality): p 132

For the latest position on the Law Commission’s review of this area, see:

http://www.lawcom.gov.uk/illegal.htm
CHAPTER 11 – GENERAL PRINCIPLES OF LIABILITY IN TORT AND THE TORT OF NEGIGENCE

P 141 

FAQ

The subject matter of the FAQ was the value of insurance to a business when faced with the financial consequences of a claim based on tort, typically one based negligence. The value of insurance can also be important to a claimant who is suing a business defendant which has become insolvent. However, although the provision of insurance may protect a claimant in these circumstances, it should always be remembered that the whether the claimant succeeds or not may depend on the wording of the policy and the nature of the cover provided. 

A case in point, where some claimants succeeded but others failed, was the decision of the Court of Appeal in KR v Royal & Sun Alliance plc ([2006] EWCA Civ 1454). In this case, a number of claims based on abuse were bought against the director, heads of homes and other employees of a company which provided residential care for children. The company later become insolvent and the claimants pursued their claims against the company’s insurance company. The Court of Appeal held that the injuries suffered by the claimants were the result of deliberate acts of abuse (as opposed to negligence) and that the company’s insurance policy, although covering negligence, did not cover deliberate acts of abuse by the company. The issue before the court was whether the deliberate acts of the company’s employees were acts of the company, the insured party. Applying the ‘directing mind and will’ test of corporate attribution, the court held that the acts of abuse of the sole director were acts of the company. As such, these claims were not covered by the insurance policy. Further, as the terms of the insurance policy were later changed to exclude deliberate acts of ‘managerial employees’, acts of the heads of homes committed after the change of wording of the insurance policy, were also not covered by the insurance policy. The heads of homes were considered managerial employees. The outcome of the case, therefore, was that, although the claimants were able to rely on the insolvent company’s insurance policy in respect of the acts of abuse by ordinary employees, the claims against the director and the claims against the heads of homes (that arose after the wording of the policy was changed) were unsuccessful.   It is likely, of course, that all the employees were directly liable to the claimants and the company vicariously liable to the claimants, but, as neither the employees nor the company were in a position to compensate the victims, whether the claims succeeded or failed depended ultimately on the cover provided by the insolvent company’s insurance policy.

The case, to a large extent, is concerned simply with the interpretation of an exemption clause contained in a contract between two parties, in this case, a contract of insurance, and the law relating to exemption clauses is more widely covered in Chapter 7 of the textbook. However, the judgment is significant for demonstrating how the value of any insurance policy can be determined by the nature of the cover provided by the policy and the difficulties that claimants may be faced with where those committing wrongful acts are uninsured or insolvent. In this case, in relation to claims of abuse of a similar type committed by employees in the course of employment, whether claimants received some or no compensation depended on an insurance policy which drew a distinction between different categories of employee.  

Duty of care (pure economic loss): pp 148 – 150

Two recent cases, where the courts were not prepared to allow a claim for pure economic loss based on Hedley Byrne or Caparo type liability, are Customs & Excise Commissioners v Barclays Bank plc ([2006] UKHL 28) and West Bromwich Albion FC Ltd v El-Safty (2006). A further example is Martin v Inland and Customs Commissioners ([2007] EWCA Civ 1041), although, in that case, the claim of the claimant taxpayer was partly successful.

In Customs & Excise Commissioners v Barclays Bank plc (2006), the House of Lords ruled that Barclays Bank did not owe a duty of care to the Commissioners of Customs and Excise to ensure that a freezing order granted by the court, preventing a customer from withdrawing money from his account with the bank, was enforced. It could not be said that a special relationship based on Hedley Byrne principles could be established, as there was no voluntary assumption of responsibility between the bank and Customs and Excise. Nor could it said that a duty of care arose applying the three fold test of liability established in Caparo Industries plc v Dickman (1990), as there was not a sufficient degree of proximity between the parties and it would not be fair, just and reasonable to hold that a duty of care existed. The House of Lords emphasised that the usual action in circumstances where a court order had not been knowingly complied with, were proceedings for contempt of court. Non-compliance with a freezing order did not form the basis of a private action in tort.

In West Bromwich Albion FC Ltd v El-Safty (2006), the Court of Appeal upheld the decision of the first instance judge in dismissing the club’s claim for compensation against a private consultant who had incorrectly recommended a club player for reconstructive knee surgery. The treatment proved to be unsuccessful and resulted in the premature ending of the player’s career. The Court of Appeal held that, in contract law, any contractual arrangement that may have existed was between the player and the consultant, not between the consultant and the club, even if the consultant was aware that the club or its insurers paid for the treatment. The court also held that, in tort, there was no special relationship on the basis of a voluntary assumption of responsibility between the club and the consultant, in accordance with Hedley Byrne type liability. Further, in accordance with the three fold test of liability in Caparo Industries plc v Dickman (1990), although it might be considered to be reasonably foreseeable for the consultant to realise that the club might suffer economic loss if his treatment were negligent and that there was a sufficient degree of proximity between the parties, it could not be considered to be fair, just and reasonable to impose a duty.

In Martin v Revenue and Customs Commissioners (2007), the Court of Appeal held that there was no common law duty of care nor a statutory duty in respect of a failure by Inland Revenue employees to process an application for a sub-contractor's tax certificate with reasonable expedition. However, an employee of a local tax office was held to assume a responsibility giving rise to a duty of care toward the claimant sub-contractor where, without the sub-contractor's authority, the employee completed an application for a sub-contractor’s registration card as opposed to a sub-contractor’s certificate as requested by the claimant. The employee’s conduct was more than an administrative error and, as the negligent act arose in the course of employment, the defendant commissioners were vicariously liable.  The reason the claimant suffered loss in this case was that the construction industry was reluctant to hire workers without a sub-contractors’ certificate which, if provided, would exempt the hiring contractor from having to deduct tax and national insurance from the worker’s earnings.

Breach: pp 150-152

A recent example of case illustrating breach of the duty of care can be found in Atkins v Ealing LBC (2007). In this case, the council had been negligent in not ensuring that manhole covers were regularly inspected. The claimant suffered an injured ankle after stepping on a manhole cover which titled into the chamber below. The court held that the council’s policy of providing a visual inspection once a month was considered insufficient in the circumstances. Manholes were known generally to be deep and containing pipes and cables which were likely to cause injury on impact. The manhole was also located in a busy shopping street.

The case demonstrates the balancing act the courts undertake when assessing a breach of duty, eg the costs and practicability of taking action, the seriousness of harm and the likelihood of injury. The court concluded, overall, that it did not consider that the public interests of the council (to avoid expense) outweighed the private interests of members of the public (to avoid injury).

Causation pp: 152-154 

Clough v First Choice Holidays and Flights Ltd ([2006] EWCA Civ 15) confirms the position that the rule in Fairchild v Glenhaven Funeral Services Ltd ([2002] UKHL 22) - damages for mesothelioma, an asbestos related disease - is an exceptional one, ie, the normal rule on causation is the ‘but for’ test, unless the exceptional circumstances of Fairchild apply.  In the Clough case, the claimant, who was in an inebriated state, suffered injuries when he slipped on a wall into a swimming pool while on holiday. He claimed that the absence of anti-slip paint on the wall ‘materially contributed to the risk of injury’ (following Fairchild). The court, however, held that, where there was a single, specific occasion of negligence, the ‘but for’ test would be the appropriate test for causation and, on a balance of probabilities, the claimant had failed to show that the absence of anti-slip paint would have caused or materially contributed to his injury. (Note, that materially contributing to injury, ie the basis of the ‘but for’ test, is not the same as materially contributing to the risk of injury, which was the test established in Fairchild).

A development since the Fairfield case is the issue surrounding the nature or extent of liability where more than one defendant is held liable under the Fairchild principle. The decision in Fairchild did not determine whether liability should be joint and several and, in Barker v Corus UK Ltd ([2006] UKHL 20), the House of Lords ruled that, where more than one defendant was liable under the Fairfield principle, each defendant was liable according to their relative degree of contribution to the chance of the person contracting the disease. The effect of the decision therefore was that a claimant might run the risk that a defendant may become insolvent and unable to pay for their share of responsibility. However, since Barker, Parliament has passed the Compensation Act 2006, which provides that a claimant, pursuing a damages claim for mesothelioma, can recover full compensation from any defendant, regardless of that defendant’s share of responsibility. Such defendants would be able to seek a contribution from the other defendants, but, of course, these other defendants may later become insolvent. The Compensation Act 2006 only applies to claims for damages for mesothelioma.
 Defences: pp 155-157

A common source of the use of the partial defence of contributory negligence can be found in cases involving road traffic accidents. In Ehrari v Curry ([2007] EWCA Civ 120), the court ordered a reduction of 70% in damages awarded to the claimant, reflecting the fact that the claimant, a 13 year old child, had walked into the road without first looking for oncoming traffic. The lorry driver was considered 30% responsible for a momentary inattention to the road ahead.  The driver appealed the decision that he was 30% responsible to the Court of Appeal, but the Court of Appeal upheld the decision of the judge in holding the driver 30% responsible for the child’s injuries. The Court of Appeal reasoned that, although the driver may only had a fraction of time to react, he nonetheless was driving in an area where many children were present, he had stopped earlier for children to cross the road and, by paying full attention to the road ahead, he might have been able to take evasive action (particularly as the outside lane was clear). In Jukes v Etti (2006), the high Court imposed a 40% reduction in damages awarded to the claimant. Although the defendant driver of a car was held negligent for failing to brake or steer into the empty nearside lane at the moment he spotted the claimant in front of him, the court held that greater urgency on the part of the claimant might have spared him. The claimant had crossed a two lane highway in Streatham, London, without checking to see that it was safe to so do and failing to avoid an oncoming car travelling in the outside lane. 

CHAPTER 12 – OTHER BUSINESS-RELATED TORTS AND VICARIOUS LIABILTY

Occupiers’ Liability: p 164

In McGuire v Sefton MBC, it was held that the council did not a owe a duty of care to a user of the facilities at a leisure centre, where under a maintenance contract with a third party, there had been a recent inspection of the fitness equipment by the third party. The court reaffirmed the position that the Occupiers Liability Act 1984 had removed the distinction between liability of an occupier for a contractual visitor and liability of an occupier for a non-contractual visitor. Liability in the form of a duty of care did not depend on whether the (lawful) visitor to the premises was visiting or not visiting the premises under a contract, such as a user of the facilities of a leisure centre.

Vicarious liability: pp 169-176

A number of cases on vicarious liability have been reported recently. 

Perhaps the most significant of these, certainly for the construction industry, is Viasystems (Tyneside) Ltd v Thermal Transfer (Northern) Ltd ([2005] EWCA Civ 1151), where the Court of Appeal held that in English law there was no principle that where an employer ‘works’ for two employees, only one employer can be held liable for the negligent acts of that employee, which is the general approach of the courts following the decision of the House of Lords in Mersey Docks and Harbour Board v Coggins & Griffiths (Liverpool) Ltd (1947)). The court held that the test of liability remains the usual one of ‘control’, but where there is evidence that sufficient control has been exercised by more than one employer, both employers can be held liable. In Viasystems, an employee, who was assisting in the installation of a new system of ducting, had caused extensive damage to the claimant’s factory by setting off the fire sprinkler system when returning across a roof using a ‘non-sensible’ route. The employee had been engaged by the third defendant from the second defendant on a labour only basis, but was working under the supervision of an employee belonging to the second defendant.  The second (or borrowing) employer and the third (or hiring) employer were held liable on a 50:50 basis.  

Interestingly, the Court of Appeal appeared to be divided as to the likely consequences of the decision. May LJ thought that, although subcontracting of employees on a labour only basis is a common arrangement, particularly in the construction industry, the normal approach of the courts will be to determine control in respect of the one employer, in accordance with the approach of the House of Lords in Mersey Docks. (A recent example can be found in Hawley v Luminar Leisure Ltd ([2006] EWCA Civ 30), which is considered below). Rix LJ considered, however, that in a situation of contracting out on a labour only basis, which he identified as being one of three types of sub-contracting, responsibility is likely to be shared. If Rix LJ’s view is to be preferred, this is likely to have particular significance for the construction industry where labour only, sub-contracting is common practice.

The issue of control in respect of hired employees arose in Hawley v Luminar Leisure Ltd (2006). Here, the court held that the owner of a night club had sufficient control over a doorman who had been hired from an agency. The agency supplied the labour, but the owner of the nightclub had control by virtue of telling the doorman what to do and how to do it. The nightclub owner was held vicariously liable for the doorman’s act of assaulting a member of the public.

The vicarious liability of employers for the acts of employees is not restricted to tortious acts committed by employees. In Majrowski v Guy’s and St Thomas’s Hospital HNS Trust (2006) and Green v DB Group Services Ltd ([2006] EWHC 1898 (QB)), it was held that acts of employees bullying a fellow employee attracted employer liability under the Protection of Harassment Act 1997. In the Majrowski case, the claimant brought proceedings in relation to the employer’s failure to respond to complaints of an excessive work load. The House of Lords held that, as the Protection of Harassment Act did not exclude, either expressly or by implication, the imposition of vicarious liability, an employer could be vicariously liable and that, on the facts, the acts of the employees constituted harassment for which the employer was vicariously liable. Their Lordships upheld the first instance judge’s award of £134,000 in damages, representing loss of earnings, anguish and hurt feelings. In Green v DB Group Services Ltd (2006), the high court held that a former employee was entitled to damages, initially assessed at £60,000, for psychiatric bullying and consequential loss as a result of ‘a relentless campaign of mean and spiteful behaviour by a group of female employees designed to cause her stress’. In addition, the employer was held liable for breaching a duty of care owed directly to the claimant for failing to take adequate steps to protect the claimant from such behaviour.

On stress in the work place generally, see Chapter 21 Aspects of Employment Law, p 308, and the Chapter 21 update.

pp 166-169

A recent case on the economic torts is Mennell v Stock ([2006] EWHC 2514 (QB)), involving a dispute between a former employer (the defendant) and a former employee (the claimant). The court held that, although the former employer’s act of suspending the claimant’s mobile phone number amounted to a breach of an oral contract between the two parties, the employer’s act of suspension also amounted to the tort of unlawful interference with the business of another, namely L Ltd, a company set up by the claimant, post-employment, which relied heavily on the continued use of the same number. 

More recently, in the joint appeal of OBG Ltd v Allan; Douglas v Hello! Ltd; Mainstream Properties Ltd v Young ([2007] UKHL 21), the House of Lords attempted to clarify the nature of an action brought in respect of the tort of intentionally inducing a breach of contract and the tort of inflicting harm by unlawful means. The House of Lords held that, although both torts might in some situations overlap, the tort of unlawful means consisted of acts intended to cause loss to the claimant by interfering with the freedom of a third party in a way that was unlawful as against that third party.  

There were three appeals in this case, as follows:

· Appeal no. 1: Two directors of the claimant property company, in breach of contract, diverted a development opportunity to a joint venture in which they were interested. A third party knowing of the directors’ duties, but thinking that they were not in breach, provided finance to enable the directors to exploit the opportunity. The property company claimed that the third party was liable for the tort of wrongfully inducing a breach of contract. 

· Appeal no. 2:  A receiver was appointed under a void floating charge. Acting in good faith, the receiver had taken control of the claimant company’s assets and the company later claimed damages from the receiver for unlawful interference with its contractual relations. 

· Appeal no. 3: The claimant publisher contracted for the exclusive right to publish photographs of the wedding of Michael Douglas and Catherine Zeta Jones, at which all other photography would be forbidden. A rival publisher published photographs that it knew to have been secretly taken by a photographer pretending to be a waiter or a guest. The claimant claimed that such conduct amounted to interference by unlawful means with its contractual or business relations. Alternatively, the claimant argued, that the conduct amounted to a breach of its right to confidentiality in photographic images of the wedding (see breach of confidence, p 168 of the textbook)

The House of Lords held that unlawful means consisted of acts intended to cause loss to a claimant by interfering with the freedom of a third party in a way that was unlawful as against that third party.  In respect of the three appeals, the House of Lords held that:

In dismissing the first appeal, the third party had honestly believed that assisting the two directors with the joint venture would not involve them in the commission of breaches of contract. There was no evidence that the third party had caused loss by unlawful means.  

In dismissing the second appeal, the receiver was not liable for procuring a breach of contract or causing loss by unlawful means. The receiver neither employed unlawful means nor intended to cause the claimant any loss. 

In respect of the third appeal, the defendant was held not liable for procuring a breach of contract or for causing loss by unlawful means.  However, the breach of confidence action was successful as the claimant had contracted for the exclusive right to publish photographs of the wedding and the defendant had published photographs that it knew to have been taken by an unauthorised photographer. The House of Lords held that photographs of the wedding could amount to confidential information, in the sense that none were publicly available and Michael Douglas and Catherine Zeta Jones had made it clear that anyone admitted to the wedding was not to take photographic images. 

 Another economic tort is unlawful intereference with goods of another (or the tort of conversion). A recent example is Calor Gas Ltd v Homebase Ltd ([2007] EWHC 1173 (Ch)). In this case, the claimant was in the business of supplying liquefied petroleum gas (LPG) in refillable cylinders and had entered in an agreement with the defendant for the defendant to supply cylinders to customers  who completed a cylinder refill authority form, called ‘Form 167’. The defendant later terminated the contract and the claimant informed the defendant that, in accordance with Form 167, the defendant was not to handle the claimant’s cylinders after the date of termination of the contract. Despite repeated requests from the claimant, the defendant continued to accept cylinders from customers. The claimant claimed that the defendant had wrongly interfered with its goods and was liable in the tort of conversion.  The High Court held that the claimant was entitled to the injunction sought, as the defendant, had wrongfully interfered with goods of another. The act of conversion occurred in circumstances where the defendant retained the cylinders and dealt with them in a way that was inconsistent with the claimant's rights of ownership, namely accepting cylinders from customers, despite repeated requests from the claimant not to handle the cylinders after the date of the termination of the contract. 

PART 4 – COMPANY LAW

On page 177, it was noted that a Companies Bill had been proposed with a view to making UK company law more modern and flexible, particularly for the vast majority of private companies run largely on informal lines.  On 8 November 2006, the Companies Act 2006 was passed, replacing most of the Companies Acts 1985 and 1989 and some of the Companies (Investigations, Audit and Enterprises) Act 2004. The new Act is designed to reduce the regulatory burden on companies by promoting a ‘think small first’ approach to company law, in particular, (i) by making it easier to set up and run a company, (ii) by enhancing shareholder value and protection and (iii) by providing for flexibility for the future. 

The government’s overall objective was to produce clearer law, without unnecessary burdens, and which responds to modern business needs. To this extent, the White Paper behind the Companies Act 2006 identified four key objectives, namely:

(i) To ensure better regulation and a ‘think small first’ approach; 

(ii) To enhance shareholder engagement and long term investment; 

(iii) To make it easier to form and run a company; and 

(iv) To provide flexibility for the future. 

In the light of these objectives, the Companies Act 2006 was designed to provide a number of ‘key benefits’ for all companies, but for private companies in particular. For instance, the Act makes it easier for small, private companies to transact their business and makes it easier for all companies in respect of the holding and proceedings of meetings and communication with members. 

A clear distinction is made by the CA 2006 between public companies and private companies and this central theme runs throughout the new Act and related regulations. For example, to ensure that company law as it applies to public companies does not by default apply to private companies, as is largely the case of the CA 1985, when in force in October 2009, Table A will be replaced by separate default articles – one for public companies and one for private companies. 

The main changes to company law affecting public and private companies are as follows:

· The provision of a separate model articles of association for private and public companies, replacing Table A

· The abolition of the requirement for private companies to have a company secretary, although a private company may appoint a company secretary

· The codification of the case law based duties that directors owe to the companies they serve.

· Directors to have the option to file a service address, such as the company’s registered office address, on the public record, as opposed to their residential address.

· Private companies will not need to hold an annual general meeting unless they opt to do so. It will also be easier for private companies to take decisions by written resolution, rather than holding a meeting, as written resolutions will be able to be passed on the basis of a bare or three quarters’ majority of eligible votes (not by unanimity). 

· Companies will be able to make greater use of electronic means in order to communicate with their shareholders, including the use of a company website.
· A separate, comprehensive "code" of accounting and reporting requirements for small companies. 

· The abolition of the rules on providing financial assistance to shareholders  in respect of private companies and the abolition of a number of procedures relating to private companies proposing a reduction of capital
· Directors to be at least 16 years old and all companies to have a minimum of one natural person as director  (ie, a company cannot have all corporate directors).

· Improved rules for company names. 
· Companies will no longer be required to specify their objects on incorporation. 
· The articles of association will form the basis of the company’s constitution (not the memorandum and the articles)
· Greater rights for nominee shareholders, including the right to receive information electronically or in hard copy form.

· Public companies to hold their annual general meeting within six months of the financial year end. 

Although the Companies Act 2006 was passed in November 2006, it is important to note, at the time of this update, that not all its provisions are in force and it will not be until October 2009 that the Act will be fully in force. However, some of the more significant changes came into effect on 1 October 2007.  At present, subject to any relevant transitional arrangements, those parts of the Companies Act 2006 that are in force as they relate to the textbook are as follows:

· From 1 January 2007:  provisions relating to the sending of documents to the registrar of companies by electronic means; the liability of directors for false or misleading directors’ reports; the repeal of s 709 CA 1985 (directors’ power to provide for employees interests on a cessation or transfer of business); and the repeal of s 711 CA 1985 (constructive notice).

· From 20 January 2007: provisions relating to information about interests in company shares and electronic communication of company documents, information and notice of meetings.

· From 6 April 2007: provisions relating to the repeal of the (rarely-used) Secretary of State’s power to bring civil proceedings on a company’s behalf, the repeal of s 311 CA 1985 (prohibition against the payment of directors’ remuneration free of tax) and the repeal of ss 323-329, 343 & 344 CA 1985 (restrictions on certain company transactions with directors or connected persons). Also, removal of the maximum age limit, which was 70, for directors of PLC’s, and directors no longer need to provide details of their interests in shares or debentures of the company or a group of companies

· From 1 October 2007: provisions about resolutions and agreements affecting a company's constitution; Inspection of register of members; the exercise of members' rights; company directors and directors’ duties (in part); derivative claims and proceedings by members; resolutions and meetings; the business review in the directors' report; appointment of auditors of private companies; fraudulent trading; protection of members against unfair prejudice; company investigations; general provisions relating to the control of political donations and expenditure

The remaining parts of the CA 2006 are not due to be implemented until 6 April 2008, 1 October 2008 or 1 October 2009. These are set at as follows (in accordance with the timetable of implementation found on the BERR website):

· Company secretaries





 1 October 2009 and 6 April 2008

· Accounts and reports (most and remaining provisions) 
6 April 2008

· Audit (most and remaining provisions) 


6 April 2008

· Debentures 
6 April 2008

· Private and public companies 
6 April 2008

· Certification and transfer of securities 
6 April 2008



· Distributions 
6 April 2008



· Arrangements and reconstructions 
6 April 2008

· Mergers and divisions of public companies 
6 April 2008



· Statutory auditors  
6 April 2008

· General introductory provisions (most and remaining provisions) 1 October 2009

· Company formation 
1 October 2009

· A company’s constitution (most provisions) 


1 October 2009

· A company’s capacity and related matters (most provisions) 1 October 2009

· A company’s name (1 October 2009,1 October 2008;1 October 2008)

· A company’s registered office 
1 October 2009

· Re-registration as a means of altering a company’s status
1 October 2009

· A company’s members (most and remaining provisions)
1 October 2009

· A  company’s share capital 6 April 2008, 1 October 2008,1 October 2009

· Acquisition by limited company of its own shares

1 October 2009

· Repeal of the restrictions under the Companies Act 1985 

· on financial assistance for acquisition of shares in private 

· companies

1 October 2008


· A company’s annual return 
1 October 2009

· Company charges 
1 October 2009


· Dissolution and restoration to the register 
1 October 2009

· The registrar of companies (remaining provisions)
 1 October 2009

· Business names
1 October 2009

All the provisions of the 1985 Act, the 1989 Act and the 2004 Acts as they relate to companies have been incorporated into the Companies Act 2006.  Some parts of these Acts, however, remain in force, namely those provisions relating to community enterprise companies, investigations (which relate to other types of businesses as well as companies) and the Financial Reporting Review Panel and Financial Reporting Council.

The extent of the repeal of the Companies Acts 1985 and 1989 can be found on the BERR (formerly the DTI) website www.berr.gov.uk. In particular, a timetable of implementation can be found at http://www.berr.gov.uk/files/file42847.doc
Further detail relating to changes brought about by the Companies Act 2006 can be found on the web pages relating to each of the company law chapters featured in Business Law. For example, the changes to the nature of a company’s constitution can be found on the web page titled, ‘Chapter 14 Incorporation’. 

Where changes are desired to be made to company law in the future, a new power is vested in the Secretary of State by the CA 2006 which will avoid the need for primary legislation to be passed. Depending on the relevant part of the CA 2006, the Secretary of State will be able to make orders or regulations in the form of statutory instruments using either a negative resolution procedure or affirmative resolution procedure in order to pass amending legislation as and when the situation demands.  This is designed to reduce the amount of parliamentary procedure involved, but does not apply to all regulations and orders that can be made under the CA 2006.  

CHAPTER 13 – BUSINESS ASSOCIATIONS

* Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Provisions of the Companies Act 2006: pp 191- 197

· S 1(3) CA 1985 (mode of forming a company) replaced by s 4(2) CA 2006 (commencement 1 October 2009)

· S 1(3)A CA (single member companies) replaced by s7 CA 2006 and  extended to public companies (commencement 1 October 2009)

· S 282 CA 1985 (minimum number of directors) replaced by 154 CA 2006 (commencement 1 October 2007)

· S 283 CA 1985 (requirement for a company secretary) replaced by s 272 CA 2006 – public companies obliged to have a secretary, it is  optional for a private company (commencement 6 April 2008)
· S 1(2) (mode of forming a company) CA 1985 replaced by s 3 (4) CA 2006 (commencement 1 October 2009)

· S 736 CA 1985 (interpretation of subsidiary companies, etc) replaced by 1159 CA 2006 (commencement dependent on relevant provision of CA 2006)

· S 258 CA 1985 (interpretation of parent and subsidiary) replaced by s 1162 CA 2006 (commencement dependent on relevant provision of CA 2006)

· S229 CA 1985 (subsidiary companies and consolidated/group accounts) replaced by s 405 CA 2006 (commencement 6 April 2008)

· As with the first two bullet points above, s 1 CA 1985 (mode of forming a company) replaced by ss 7(1)(2), 4(1)-(3) & 5(1)(2) CA 2006  (commencement 1 October 2009)

· S 10 CA 1985 (registration documents to be sent to registrar) replaced by ss 9(1)(5)(6), 12(1)(3) – together with a statement of compliance (s 13 CA 1985) (commencement 1 October 2009)

· S 12 CA 1985 (duty of registrar) replaced by ss 14, 13(2) and 15 CA 2006 (commencement 1 October 2009)

· S 13(7) CA 1985 (conclusiveness of certificate of incorporation) replaced by s 15(4) CA 2006 (commencement 1 October 2009)

· S 13(3) CA 1985 (date of incorporation) replaced by s 16(1) CA 2006 (commencement 1 October 2009)

· [2000 order]?

· S 708 CA 1985 (fees payable to registrar) replaced by s 1063 CA 2006 (commencement 20 January 2007 and 6 April 2007, depending on relevant provision)

· S 4 Business Names Act 1985 (trading disclosures) replaced by and strengthened with s 82(1) & (2) CA 2006, as those provisions relate to companies, and by ss 1200-1204 CA 2006, as those provisions relate to individuals and partnerships (commencement 1 October 2009)

· S 7 Business Names Act 1985 (criminal penalties for non-disclosure) replaced by and strengthened with s 84(1)&(2) CA 2006, as those provisions relate to companies, and by ss 1205 CA 2006, as that provision relates to individuals and partnerships (commencement 1 October 2009)

· S 5 Business Names Act 1985 (power of court to dismiss civil proceedings where a business in breach of [the regulations/ s 4] replaced by s 83 CA 2006, as that provision relates to companies, and by s 1205 CA 2006 as that provision relates to individuals and partnerships (commencement 1 October 2009)

· Other provisions of the Business Names Act 1985 repealed by CA 2006 – see the webpage titled “Chapter 14 Incorporation”.

 Formation of a partnership:  p 181

In Greville v Venables ([2007] EWCA Civ 878), it was held that the existence of a partnership could not be based on an implied agreement where the parties, on discussing a matter expressly, had not reached agreement. To infer an implied agreement where one party declined the other party’s proposal to form a partnership, would have the effect of overriding the express dealings of the parties.

In this case, the defendant started an equine business and had formed a personal relationship with the claimant. The claimant lent monies to the defendant for use in her business and became actively involved in the business through continued financial support. During a period of substantially increased stud activity, the defendant dealt with the book keeping, management and advertising aspects of the business. Later, the personal relationship between the two parties came to an end and the claimant claimed that, as there was a partnership between the parties, he was entitled to an equal share of the assets of the business.

The Court of Appeal agreed with the judge’s decision that, although the claimant had desired to be a partner in the business, the defendant had never agreed to become a partner. There was neither an oral agreement nor one that could be inferred from the circumstances, because to do so would have contradicted the express dealings of the parties. The Court of Appeal did however express the view that the claimant might be entitled to take action in respect of the monies lent in support of the equine business, but such an action could not be based on the existence of a partnership.

Duties of partners: p 182

A recent example of a case involving the duties of good faith contained in ss 28-30 of the Partnership Act 1890 is Broadhurst v Broadhurst ([2007] EWHC 1828 (Ch) ). In this case, a partner of a firm of car importers was held liable for (i) failing to account for all the proceeds of right hand drive cars imported into the UK from Japan and (ii) making a secret profit by using one of the cars for his own use and claiming false storage and repair costs in connection with the car.  

[Limited liability partnerships

Those parts of the Companies Act 1985 relating to limited liability partnerships will continue to remain in force and are unaffected by the passing of the Companies Act 2006, for example ss 459(1) & 459(1)A CA 1985 relating to unfair prejudice. 

CHAPTER 14 INCORPORATION
Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Lifting the veil of incorporation - sham companies: p 200

A recent example of where the court was prepared to lift the veil of incorporation in respect of a ‘sham’ company was the decision of Cooke J in Kensington International Ltd v The People’s Republic of Congo ([2005] EWHC 2684 (Comm)).  In this case,  the judge held that it was appropriate to pierce the corporate veil where a series of transactions within a group of companies lacked legal substance and which were designed with a view to defeating the claimant’s claim.  The court was prepared to hold that the claimant was entitled to recover from one of the defendant companies a debt which was originally owed by the Republic of Congo.  The government of the Republic of Congo had used a group of companies as a means of avoiding international, trading sanctions imposed on it and the companies were controlled by persons who were officials of, and answerable to, the Republic of Congo. The case provides an illustration of where the court is prepared to use evidence of impropriety as a means of piercing the corporate veil - the various inter-connected companies were involved in illegitimate trading in an attempt to avoid an existing liability. In Trustor v Smallbone (2001), which is featured on p 201, the impropriety took the form of the defendant director misapplying corporate assets belonging to the claimant company through the incorporation of a company.   

Pre-incorporation contracts: pp 203-204

No changes introduced by the CA 2006. S 36C CA 1985 becomes s 51 under the CA 2006, but is not due to be in force until 1 October 2009. S 117 CA 1985 is replaced, with some minor amendments, by ss 761-767 CA 2006 - in particular, s 117(8) CA 1985 (validity of transaction entered into by public company without a trading certificate) is replaced by s 767(3) CA 2006. These changes take effect on 6 April 2008.

Constitution of a company: pp 205-213

Companies Act 2006 – Articles of Association
The CA 2006 provides, when in force in October 2009, that there will be a ‘single document representing the constitution of a company’, mainly the articles of association, and that those things that would otherwise be found in the memorandum would be contained either in a statutory statement or in the articles of association (ss 9, 17 & 28 CA 2006, in force 1 October 2009).  The memorandum will serve as historic value only, ie it will contain details only of the founder members and subscribers to the memorandum (s 8 CA 2006, in force 1 October 2009). According to s 17 CA 2006, a company’s constitution will comprise (i) the articles and (ii) any resolution or agreements caught by s 29 CA 2006 (in force 1 October 2009).  However, references to the articles in new provisions will include also the memorandum of an existing company. 

Another aspect of company law relating to the articles of association is that the majority of companies are private companies and that the provisions of the CA 1985 and related secondary legislation does not fit particularly well with the informal nature of the running of a private company. A good example of this is the model Table A of Tables A-F Regulations (1985) and its predecessor, Table A of CA 1948. These tables were created for all companies to adopt (see, for example, s 8 CA 1985, where, if on incorporation, a company either fails to have registered articles or fails to disapply Table A, Table A becomes the company’s articles, by default). However, in practice, Table A is considered to be more appropriate to a public company. As such, new articles will be made under the CA 2006 for different types of company, in particular, there will be a new separate and simpler model articles for private companies. These are not due until 1 October 2009. Until that date, Table A will remain the default articles of a company, both public and private, although it has been amended by a commencement order to reflect those parts of the CA 2006 in force which alter Table A (the ‘new’ Table A). Unless precluded by the CA 2006, existing companies may either adopt the new version of Table A or continue with the 1985 version. The same will apply when Table A is replaced by new articles for public and private companies in October 2009. The new draft model articles will apply to new companies incorporating on or after 1 October 2009. The ‘new’ Table A applies to new companies incorporated on or after 1 October 2007, which do not register articles of their own on incorporation. 
Two examples of the ‘new’ Table A, with effect from 1 October 2007, are:

· Table A, article 50 is deleted as a result of s 282 CA 2006 (namely, that an ordinary resolution cannot be passed on a chairman’s casting vote)

· Article 54 of Table A is amended to reflect the new rights for proxies to vote on a show of hands provided by ss 284(2)(b) and 324(1) CA 2006. 

Companies Act 2006 - Other Changes

· P 209: s 8 CA 1985 (Tables A, D and E) replaced by ss 19-20 CA 2006; Table A replaced by draft model articles (commencement 1 October 2009). From October 2009 the Table A will be replaced by 3 sets of model articles (private company limited by shares, private company limited by guarantee and public company).  

· P 209: s 14 CA 1985 (‘s 14 contract’) replaced by s33 CA 2006. S 3 is worded slightly differently from s 14 but only to the extent of clarifying that the articles are binding as between member and company and company and member but excluding the memorandum from the company’s constitution (in force 1 October 2009).

· P 211: s 9 CA 1985 (alteration of articles) replaced by s 21(1) CA 2006 (in force 1 October 2009) and s 380 CA 1985 (copy of special resolution altering the articles to be sent to the registrar) replaced by s 30 CA 2006. In addition, so-called ‘entrenched provisions’, as defined by s 22(1) CA 2006, are alterable in accordance with the procedure set out in ss 22-24 CA 2006. These provisions are not in force until 1 October 2009.

· P 212: ss125-127 CA 1985 (procedure for alteration of class rights) replaced by ss 630-635, 637 & 640 CA 2006, with changes reflecting in part that class rights cannot be set out in the memorandum (in force 1 October 2009)

· P 205: s 2 CA 1985 (contents of memorandum) replaced by s 8-11 CA 2006 - memorandum to comprise names of subscribers to the memorandum (s 8), statutory statements to contain the former ‘name’, ‘registered office’, ‘limited liability’, ‘guarantee’ and ‘capital’ clauses (s 9-11) (commencement 1 October 2009)  

· P 206: ss 25-34 (company names) replaced and strengthened by ss 53-81 CA 2006 (in force 1 October 2009). Additional provisions relating to restricted, prohibited or misleading names in respect of any business (not merely a company) contained in ss 1192-1199 CA 2006. (In force 1 October 2009).  Business Names Act 1985 repealed.

· P 206 (registered office): s 287 CA 1985 (requirement of a company to have a registered office) replaced by s 86 CA 2006; s 353 CA 1985 (register of members) replaced by s 114 CA 2006; s 190 CA 1985 (register of debenture holders) replaced by s 743 CA 2006; s 383 CA 1985 (minute book of general meetings) replaced by s 358 CA 2006; s 288 CA 1985 (register of directors and register of company secretary) replaced by ss 162 & 275 CA 2006 respectively; s 325 CA 1985 (register of directors’ interests) replaced by s  CA 2006; s 211 (register by public company of interests in shares) replaced by s 809 CA 2006;  s 318 CA 1985 (directors’ service contracts) replaced by s 228 CA 2006. S 809 CA 2006 provides that the registers, etc are to be kept at the company’s registered office, except that under s 809(1)(b) CA 2006 a company can locate the registers, etc at a place different from its registered office in accordance with regulations passed by the Secretary of State under s 1136 CA 2006.  To date no such regulations have been passed and until such regulations are made, the register may only be kept at the registered office of the company. These provisions of the CA 2006 are in force 1 October 2009, except s 743 CA 2006 (in force 6 April 2008), s 358 CA 2006 (in force 1 October 2007), s 809 CA 2006 (in force 20 January 2007), s 228 CA 2006 (in force 1 October 2007) and s 1136 CA 2006 (in force depending on the relevant provision of CA 2006).

· P 207-208 (the objects clause and ultra vires): under the CA 2006, new or existing companies will no longer be required to have an objects clause. Companies, however, will be able to opt to have restricted objects, but the CA 2006 provides that these will need to be contained in the articles (s 31 CA 2006). The CA 2006 also provides that shareholders will no longer be able to restrain a company from entering into a proposed ultra vires transaction and directors will no longer be under a duty to observe the powers contained in the memorandum. Ss 35(2) & 35 (3) CA 1985 are therefore repealed. However directors are under a general duty to observe the company’s constitution – s 171 CA 2006, in force October 2007.  Ss 35, 35A and 322 CA 1985 are replaced by ss 39, 40 & 41 CA 2006 respectively (except that no reference is made to the memorandum). S 3A CA 1985 (general commercial objects clause) and ss 4 & 5 CA 1985 (alteration of objects) CA 1985 are repealed, as a company no longer has to have objects. If objects are desired, they will need to be incorporated in the articles, which are, of course, alterable. These provisions of the CA 2006 are not in force until 1 October 2009.

· P 209: s S 117 CA 1985 repealed as a company’s memorandum can no longer contain optional clauses. Such clauses, if required, and which are alterable, are to be contained in the articles (s28 CA 2006). (In force, 1 October 2009.)  

Alteration of articles (p211)

The test for determining the validity of an alteration of the articles of association of a company is whether the alteration is bona fide for the benefit of the company as a whole. In Citco Banking Corporation NV v Pusser’s Ltd ([2007] UKPC 13), the Privy Council held that this test is generally the same whether the alteration is to the advantage of majority shareholders or to the disadvantage of minority shareholders.  In this case, a company incorporated in the British Virgin Islands resolved to amend its articles of association so as to enable the company to convert a number of Class A shares, carrying one vote per share, into Class B shares, carrying 50 votes per share. The majority of the shareholders had voted in favour of the resolution, including the chairman of the company whose position within the company after the alteration became more entrenched. The purpose of the alteration was to raise finance for the company. However, a consequence of the alteration was that the chairman would have more voting rights after the alteration than before the alteration.  The Privy Council held that the same principles applied in cases where the amendment operated to the disadvantage of a minority of shareholders as they did where an alteration operated to the particular advantage of some shareholders and, that, in the absence of any bad faith on the part of the chairman, the alteration was valid. 

CHAPTER 15 CAPITAL

Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Overview

In accordance with the view of the White Paper (2005), the CA 2006 simplifies some of the rules on the maintenance of capital, particularly in respect of private companies.  The rules on financial assistance for share purchases in private companies have been abolished and, for all companies, the need for court approval for a reduction of capital is substituted by a directors’ declaration of solvency, although, in relation to public companies, there is an opportunity for creditors to  challenge the reduction in court. 

Share Capital 

P 215: s 100 CA 1985 (prohibition on issuing shares at a discount) replaced by s 580 CA 2006 (in force 1 October 2009)

P 215: s 11 CA 1985 (minimum amount of paid up capital of a public company) repealed (in force 1 October 2009)

P 215: s 130 CA 1985 (share premium account) replaced by s 610 CA 2006 (in force 1 October 2009)

P 215: s 370 CA 1985 (general rules on voting) replaced with some modification by s 284 CA 2006 (in force 1 October 2007)

P 216: s 121 CA 1985 (alteration of share capital) replaced with some modification by s 617 CA 2006 (in force 1 October 2009)

P 216: s 100 CA 1985 (directors authority to issuing shares) replaced by s 580 CA 2006 (in force 1 October 2009); s 80A CA 1985 repealed in line with the abolition of elective resolutions

P 217: s 22 CA 1985 (membership of a company) replaced by s 580 CA 2006 (in force 1 October 2009)

P 217: s 352 CA 1985 (register of members) replaced by s 113 CA 2006 (in force 1 October 2009); s 356 CA 1985 (inspection of register of members) replaced by s 116 CA 2006 (in force 1 October 2009)

Maintenance of Capital
P 218: s 143 (1) CA 1985 (general rule against a company acquiring own shares) replaced by s 658(1) CA 2006 (in force 1 October 2009); s 143(2) CA 1985 (criminal liability in the event of breach of s 143(1) replaced by s 658(2)(3) CA 2006 (in force 1 October 2009)

Pp 218-219: ss 151-158 CA 1985 (unlawful financial assistance for the acquisition of shares) replaced by ss 677-683 CA 2006 (in force 1 October 2009, except for the repeal of the restrictions on financial assistance for acquisition of  shares in private companies, which take effect 1 October 2008)

P 219: s 263(1) CA 1985 (payment of dividends out of distributable profits) replaced by s 830(1) CA 2006 (in force 6 April 2008).
Reduction of Capital

P 220: ss 135-137 CA 1985 replaced by s 641-648 CA 2006 (in force 1 October 2009); s 356 CA 1985 (inspection of register of members) replaced with some modification by s 116 CA 2006 (in force 1 October 2009).

Debentures and charges

P 221: s 352 CA 1985 (definition of debenture) replaced by 738 CA 2006 (in force 6 April 2008)

Pp 224-225 & FAQ on p 227: ss 395-407 CA 1985 (registration of charges) replaced with slight modification by ss 860-877 CA 2006 (in force 6 April 2008); changes to the registration system by the CA 1989 repealed.

Pp 226-227: s 175 Insolvency Act (‘IA’) 1985 (priority of liquidation expenses) strengthened by s176ZA IA as inserted by CA 2006 (in force 6 April 2008). The House of Lords in Re Leyland Daf Ltd (2004), in overruling the Court of Appeal decision in Re Barleycorn Enterprises Ltd (1970), had ruled that liquidation expenses were not payable out of floating charge realisations in the hands of an administrative receiver. The general effect of this decision, however, is reversed by s 1282 CA 2006, which inserts a new provision into the Insolvency Act 1986 (s176ZA). The effect of s 176ZA IA 1986 is that expenses of liquidation, including the liquidator’s remuneration, will have priority over the floating charge holder and preferential creditors. 

CHAPTER 16 COMPANY MANGEMENT

Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Overview

The law relating to meetings is complicated and contains a number of provisions of the CA 1985 and CA 1989 that are more applicable to public companies than private companies. In the light of the stated aim of the government to provide greater flexibility, particularly for private companies, the law relating to meetings and communications between a company and its members and a company and Companies House has been changed. In addition, there are changes relating to the law on company secretaries and directors.  The changes are as follows: 

· A separate and simpler model articles for private companies. These are not due until 1 October 2009. In the meantime, Table A is the current default articles as amended by Commencement Order No 3 to reflect those parts of the CA 2006 which are in force and which alter Table A of the CA 1985. Companies may either adopt the new version of Table A or continue with the 1985 version. The same will apply for existing companies when new articles for public and private companies come into effect on 1 October 2009.

· Private companies will not be required to appoint a company secretary, unless they choose to do so. From 6 April 2008, private companies will have the option whether or not to have a company secretary. If a company decides no longer to have a secretary after that date the company will need to inform Companies House. The new provisions relating to natural directors do not apply to company secretaries - company secretaries can be corporate. 

· Private companies will not need to hold an annual general meeting, unless they opt otherwise and it will be easier for private companies to take decisions by written resolutions. Private companies will no longer have to pass an elective resolution dispensing with the requirement to hold an annual general meeting. In future, written resolutions of private companies can be passed by a majority of all eligible votes, rather than the unanimous consent of all shareholders, as required currently. 
· The CA 2006 Act removes the requirement for the passing of an extraordinary resolution. Elective resolutions are also abolished. For example, the Insolvency Act 1986 stated that a company had to pass an extraordinary resolution to wind up a company. This is no longer the case, as the Insolvency Act 1986 is amended by the CA 2006, changing the requirement from an extraordinary resolution to a special resolution. 

· The default majority required to agree a shorter notice period at a private company to be reduced from 95% to 90%.     

· Every director must provide their usual residential address and a service address. The service address will be on the public record. The residential address, however, will be protected information. The service address can be the same as the residential address, the registered office address of the company or another address. The residential address will be held on a private register which will only be made available to prescribed organisations and public bodies, such as credit reference agencies. Confidentiality Orders will cease to operate on 1 October 2009, but for directors at risk of, for example, violence or intimidation, s 243(5) CA 2006 provides that such directors can apply for their usual residential address not to be disclosed to credit reference agencies.  (In force 1 October 2009).
· The notice period for any meeting to be 14 days unless the company’s constitution states otherwise. In addition, for shareholders of public companies, the CA 2006 enhances shareholder protection on the ground of  accountability by requiring public companies to hold their annual general meeting within six months of the financial year end, although a quoted company will be allowed a 15 day holding period after the annual accounts have been published. During this period, members will have the right to requisition a resolution for the meeting at which the accounts are to be laid. There will also be a new right for shareholders of quoted companies to have a resolution proposed for annual general meeting to be circulated at the company’s expense if received by the company before the financial year end. 
The affect of some of these changes is dependent on what is currently contained in a company’s articles. For example, where relevant, an existing private company would need to pass a resolution to remove any existing clauses regarding annual general meetings from its articles.

An important aspect of company administration is communication between a company and its members and the delivery of records to the registrar at Companies House. The CA 2006 re-enacts the provisions of the Companies Act 1985 (Electronic Communications) Order 2000, providing for the registration of a company by delivering particulars of registration in electronic form and the administrative requirements of the CA 1985 to be complied with using electronic communication. The CA 2006 enhances the provisions relating to electronic communication between a company and its members and between a company and Companies House in respect of company formation and administration. Lower fees are paid where a company complies with the administrative requirements of the CA 2006 through the use of electronic means.

Division of powers: pp 230-232
· P 231: s 303 CA 1985 (removal of director) replaced by s 168 CA 2006 (in force 1 October 2007) except that no reference is made in s 168 to the articles 

· P 231: ss 459-461 CA 1985 (protection of members against unfair prejudice) replaced by ss 994-996 CA 2006 (in force 1 October 2007)

Directors: nature and scope of office: pp233-237
· P233: s 741 CA 1985 (definition of director) replaced by ss 250-251 CA 2006 (in force 1 October 2007)

· P 233: s 282 CA 1985 (minimum number of directors) replaced by s 154 CA 2006 (in force 1 October 2007); s 155 CA 2006 provides that a company must have at least one director who is a natural person (in force 1 October 2008) and, subject to regulation by the Secretary of State under s 158CA 2006, s 157 CA 2006 provides that a director cannot be appointed unless he/she has attained the age of 16 (including existing under age appointments) (in force 1 October 2008); s 283 CA 1985 (sole director cannot act as company secretary) repealed. 

· P 233: s 10 CA 1985 (documents to be sent to registrar) in respect of directors replaced by 12 CA 2006 (in force 1 October 2009)

· P 233: s 288 CA 1985 (register of directors and register of company secretary) replaced by ss 162 & 275 CA 2006 respectively, except that such registers can be located at a place other than the company’s registered office if the Secretary of State so provides in accordance with s 1136 CA 2006 (in force 1 October 2009) 

· P233: s 163-165 CA 2006 provides for the particulars of directors to be kept by the company and (on the basis of s 12 CA 2006) to be delivered to Companies House. These particulars include a director’s service address (which can be the company’s registered office) and the usual residential address of a director. Under s 166 CA 2006, the Secretary of State can provide by regulation that the particulars to be kept in relation to directors can be added to or removed (ss 723-723F CA 1985 repealed). Duty to notify the registrar of any changes is found in s 167 CA 2006. Similar provisions apply to company secretaries, except that, in relation to the address, only a service address needs to be registered (ss 275-279 CA 2000). (In force 1 October 2009). 

· P 234, Reality Check: ss 723B-F CA 1985, along with s 723 CA 1985, repealed. These provisions have been replaced by ss 240-246 CA 2006 which prohibits a company from disclosing a director’s residential address and the registrar of companies from making a director’s residential address part of the ‘public record’, other than in accordance with prescribed circumstances (eg where, on giving notice to the director and the company, the registrar considers that there is evidence that service of legal documents at a service address in place of the director’s usual residential address is ineffective). (In force 1 October 2009).

Vacation of office

· P 234: s 303 CA 1985 (removal of director) replaced by s 168 CA 2006 (in force 1 October 2007) except that no reference is made to the articles. A director’s right to protest at his/her removal under s 304 CA 1985 is replaced by s 169 CA 2006 (in force 1 October 2007).  

Directors’ remuneration

· P 237: ss 415-422 CA 2006, replacing the relevant provisions of the CA 1985, require the preparation of directors’ report for each financial year and the preparation of a remuneration report for quoted companies for each financial year (in force 6 April 2008, except s 417 (directors’ report to contain a business review), which came in force 1 October 2007). Exemptions from these requirements exist for ‘small’ companies and the Secretary of State has the power to determine the contents of the directors’ and director’s remuneration report.  The purpose of the business review is to enable members to assess how the directors have complied with their duty in s 172 CA 2006 (which came in force 1 October 2007) to promote the success of the company. S 992 CA 2006 provides for additional disclosure in directors’ reports in respect of ‘certain publicly-traded companies’ (in force 6 April 2007). 

Directors’ service contract

P 237: ss 318 & 319 CA 1985 (copy for inspection and length of contract) replaced with some modification by ss 228 & 188 CA 2006 (in force 1 October 2007). The most significant modification is that the relevant period for which approval by the members is required is two years or more. 

Company Secretary: pp 237-238

· P 237: s 283 CA 1985 replaced by ss 270-271 CA 2006, except that a private company is not required to have a company secretary (in force 6 April 2008). The former provisions of the CA 1985 relating to particulars of secretaries to be registered are replaced, with slight modification, by ss 277-278 CA 2006 (in force 1 October 2009).

· P 238: s 286 CA 1985 (qualifications of a secretary of a public company) replaced, with slight modification, by s 273 CA 2006 (in force 6 April 2008).

Auditors: pp 238-240
· P 239: s 384 (1) CA 1985 (duty to appoint auditors) replaced by s 485 (1) CA 2006 (for private companies) and s 489(1) (for public companies) (in force 1 October 2007).  S 390A CA 1985 (remuneration of auditors) replaced by s 492 CA 2006 (in force 6 April 2008). S 391 & s 391A CA 1985 (removal of auditors) replaced with slight modification, by ss510-513 & 515 CA 2006 (in force 6 April 2008). Ss 392-392A CA 1985 (resignation of auditors) replaced by ss 516-518 CA 2006 (in force 6 April 2008).  

Company meetings: pp 240-244

Holding of meetings

P 240:  s 366 CA 1985 (holding of annual general meetings (‘AGM’)) replaced by ss 336-337 CA 2006 (in force 1 October 2007) with the following significant changes:

· Public companies are under a general requirement to hold an AGM within six months of the end of their accounting period 

· Private companies are no longer required to hold an AGM.

· Extraordinary general meetings (‘EGMs’) abolished – all meetings to be referred to as ‘general meetings’ and the requisition procedure for members in s 368(1) CA 1985 in respect of EGMs replaced by s 303(1)(2) CA 2006 

· The elective resolution procedure for private companies under s 366A CA 1985 abolished

Calling of meetings

P 241: 

· S 368(1) CA 1985 - see above 

· S 142 CA 1985 (calling of a meeting by directors of a public company on a serious loss of capital) replaced by s 656 CA 2006 (in force 1 October 2009)

· S 392A CA 1985 (calling of a meeting by directors at request of a resigning auditor) replaced by s 518 CA 2006 (in force 6 April 2008)

· S 367 CA 1985 (calling of a meeting by secretary of state on application by members) abolished  

· S 371 CA 1985 (calling of a meeting by the court) replaced by s 306 CA 2006 (in force 1 October 2007)

Notice of meetings

Pp 241-242:

· S 369 CA 1985 (minimum period of notice) replaced by s 307 CA 2006 (in force 1 October 2007) and ss 308-309 and 337 CA 2006 (in force 20 January 2007). These provisions provide for a different notice procedure for private companies and public companies. For example, 14 days’ notice period for any general meeting of a private company and 21 days’ notice period  for an annual general meeting of a public company (14 days for any other public company general meeting), unless a shorter time period can apply as prescribed by statute (ss 307 & 337 CA 2006). Notice of a general meeting must be given in hard copy form, electronic form or by means of a website (s 308-309 CA).  Elective resolutions are abolished.

· S 368(1) CA 1985 - see above.

· S 376 CA 1985 (circulation of members’ resolutions) replaced by s 314 CA 2006 (circulation of statements) and s 338 CA 2006 (circulation of resolutions of a public company). However, (i) the requisite minimum of voting rights has been reduced from 20% to 5% and (ii) the company can ignore a member’s request where (a) the court, on application, agrees that the  right in s 314 CA 2006 is ‘being abused’ (s 317 CA 2006) or (b) the company considers the request under s 338 CA 2006 to be ‘ineffective’, ‘defamatory to any person’ or ‘frivolous’ or vexatious’ (s 338(2) CA 2006). (In force 1 October 2007).

Types of resolution

Pp 242-243:

· Extraordinary resolutions, along with extraordinary general meetings, have been abolished. In addition, the elective resolution procedure for private companies under s 379A CA 1985 has also been abolished. The written resolution procedure of s 381A CA  1985 as it applies to private companies is replaced by s 288-300 CA 2006 and includes provisions relating to the circulation of written resolutions (either by directors or by members), the expenses of circulation and the procedure for signifying agreement to a written resolution. The definition of an ordinary and a special resolution is contained in ss 282 & 283 CA 2006 respectively, and includes written resolutions of a private company. (In force 1  October 2007.)
Proceedings of meetings

Pp 243-244: 

· That part of s 370 CA 1985 relating to quorum at meetings and the chairman of meetings is replaced by s 318 CA 2006 (quorum at meetings) and s 319 CA 2006 (chairman of the meeting) (in force 1 October 2007). 

· S 322B CA 1985 (company contracts with sole members who are directors) replaced by s 231 CA 2006 (in force 1 October 2007).

· S 372 CA 1985 (appointment of proxies) replaced by ss 324 CA 2006. The provisions generally relating to proxies are found in ss 324-327 CA 2006 and change the former system of the CA 1985, in particular allowing for members of private and public companies to appoint more than one proxy who can attend, speak, vote and demand a poll.  (With some minor exceptions, in force 1 October 2007).  

· S 382 CA 1985 (record of minutes of meetings) replaced by s 248 CA 2006 (minutes of directors’ meetings) and s 355 CA 2006 (records of resolutions and  general meetings. Members’ right of inspection of resolutions and minutes of general meetings is found in s 358 CA 2006. (In force 1 October 2007).  

Recent cases

Re AG (Manchester) Ltd [2008] EWHC 64 (Ch)

The Accident Group (the ‘company’) was set up to offer legal recovery service to claimants on a no win, no fee basis, who had suffered personal injury in work related or traffic related incidents. The company later became insolvent as a result of a legal ruling that referral fees of around £300 were not recoverable from defendants under civil costs recovery rules. Subsequently, the DTI brought disqualification proceedings under the CDDA 1986 against two of the company’s directors on the basis of ‘unfitness to manage’, for their part in the collapse of the company, in particular the payment of £3m in dividends, by an inner group of directors, at a time when there were insufficient reserves of distributable profit.  W was the finance director and L, the wife of the chief executive and founder of the company who died in a car accident in Spain shortly after the collapse of the company. The three directors comprised the inner group of directors that operated separately from the board. The court held, in imposing a disqualification order on the two directors, that:

1. There was no formal delegation by the board to the inner group of the power to approve the payment of dividends. Dividends were routinely decided on by the inner group and the dividends were paid without the full board being asked to ratify the payment of the dividend or being given any information about the payment of the dividend. 
2. The level of dividends paid by the company was determined largely by the financial needs of L and her husband without consideration of the company’s position in terms of its distributable reserves or future profitability. There were no proper minutes or records of meetings of the inner group of directors and false minutes of meetings were later presented to the company’s auditors. 
3. W's acquiescence in this system of company management was conduct which fell below the standard required of a director and made him unfit to manage a company, and 

4. L, by allowing the financial and strategic decisions to be made by the inner board, had abdicated her responsibilities as a director in a way that rendered her unfit to be concerned in the management of a company.

Consequently the court disqualified L for four years, while W’s period of disqualification was to be determined at a later date. 

CHAPTER 17 DIRECTORS’ DUTIES 

Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Changes introduced by the CA 2006 on directors’ duties 
Overview
The statutory statement of directors’ general duties is designed to make the law on directors’ responsibilities more accessible and to bring the duties in line with modern business practice. By codifying the duties, the government hopes that shareholders’ interests will be better served by directors becoming more aware of their responsibilities. At the time of writing, not all the codified duties of directors are in force, so the existing equitable and common law duties will continue to apply. Where the codified duties are in force, the equitable and common law duties will continue to apply, as a means of assisting the courts in their interpretation and application of the codified duties. This is by virtue of s 170(4) CA 2006. 

The CA 2006 codifies the directors’ fiduciary and common law duties. Although the CA 2006 sets out the general duties of directors, with some amendment to the regulation of conflicts of interest, the Act states that it is expected that they will be interpreted and applied in the same way as at common law and in equity (s 170(4) CA 2006, in force 1 October 2007).   S 175 (5)(6) CA 2006 amends the procedure on authorisation for directors to follow in order to avoid liability for a breach of the no-conflict rule (in force 1 October 2008). The civil consequences for breach of the general duties are the same at common law or in equity (s 178 CA 2006, in force 1 October 2007). S 180 deals with consent, approval or authorisation by members (in force, for the most part, 1 October 2008) and ss 182-187 CA 2006 deals with directors’ declaration of interests in existing transactions or arrangements (in force 1 October 2008). Subject to any enactment or rule of law imposing additional requirements or restrictions, ratification of acts of directors is provided for by s 239 CA 2006 (in force 1 October 2007). Under this section, unlike the common law position, however, directors’ votes as a shareholder are discounted, unless unanimous consent of the members is obtained.   
The CA 2006 codifies the equitable and common law duties by setting out seven general duties (ss 171-177 CA 2006), as follows:

· Duty to act within the powers of the company’s constitution and to exercise the powers for the purposes for which they are conferred (s 171 CA 2006) (in force 1 October 2007).

· Duty to promote the success of the company for the benefit of its members (s 172 CA 2006) (in force 1 October 2007).

· Duty to exercise independent judgment (s 173 CA 2006) (in force 1 October 2009).

· Duty to exercise reasonable care, skill and diligence (s 174 CA 2006) (in force 1 October 2009).

· Duty to avoid conflicts of interest (s 175 CA 2006) (in force 1 October 2009).

· Duty not to accept benefits from third parties (s 176 CA 2006) (in force 1 October 2009).

· Duty to declare interest in proposed transaction with the company (s 177 CA 2006) (in force 1 October 2009).

The duty to promote the success of the company is based on the view that directors should be made aware that, in promoting the company's success for the benefit of its members as a whole, they should take account of the long term and short term consequences of their actions and the importance of relations between the company and its employees, suppliers and customers. This also applies to the wider community.  

Authorisation of conflicts of interest by the board of directors continues to be permitted, as prescribed by the CA 2006. This will be the default position for private companies, but, for public companies, the articles will need to make provision for board authorisation. In any event, authorisation by the board will not be allowed in respect of the acceptance of benefits from third parties (s 175(5)(6) CA 2006). (In force 1 October 2008). 

Fair dealing provisions

Although the most significant change in the CA 2006 in relation to directors is the codification of their duties, the CA 2006 also amends the fair dealing provisions of Pt X CA 1985. Pt X CA 1985 is replaced by ss 190-214 CA 2006 (in force, 1 October 2007). Under these provisions, there is no longer a prohibition on company loans, etc. Loans are permitted, but are subject to general meeting approval. The criminal penalties are abolished and the new provisions apply to all companies. There is also an extended meaning of ‘connected person’.

Other changes

· P 250: s 317 CA 1985 (duty to disclose interest in a company contract) replaced and modified by ss 182-187 CA 2006 (in force 1 October 2008).

· P256: the former provision exempting directors from liability is replaced by s 232 CA 2006. S 233 CA 2006 replaces the former provision relating to the provision of insurance and s 234 CA 2006 replaces the former provision relating to third party indemnification (in force 1 October 2007).

· P 257: s 727 CA 1985 (court order granting a director relief from liability) replaced by s 1157 CA 2006 (in force 1 October 2008)

Recent cases

 Directors’ duties (pp 249-256)
Foster v Bryant ([2007] EWCA Civ 200) 

A number of recent cases on directors’ duties and employees’ duties have focused on whether a director or employee is permitted to compete with a company. 
In respect of directors, an example of such a case, before the Court of Appeal, is Foster v Bryant (2007) where it was held that a director had not been in breach of his fiduciary duties where he had resigned from office but was working out his notice before his resignation had taken effect. The claimant company, in this case, was incorporated by F, a chartered surveyor, who was the majority shareholder of the company. Later, B, another chartered surveyor, agreed to join the company, as director and shareholder, and B's wife was employed by the company as employee. Two years later, F lost confidence in B and the company made B's wife redundant. In response, B resigned as director of the company, but, before his resignation took effect, C, the company’s largest client, asked him to work for C under a retainer. C offered to share its work between B and the company but F declined C’s offer on the company’s behalf. After his resignation became effective, B took up the work offered by C and the claimant company brought a claim against B on the basis of a misuse of corporate information. The Court of Appeal, in agreeing with the judge at first instance and supporting the pragmatic view adopted by courts in respect of retiring directors in such cases as Balston Ltd v Headline Filters Ltd (No2) (1990) (see textbook, p 254), held that B had not misused corporate property and had not resigned in order to make use of a corporate opportunity in competition with the company. B did not seek a retainer from C, which was only offered to him after he had resigned, and his conduct, the court concluded, amounted to no more that the taking of preliminary steps for pursuing the opportunity after his resignation had become effective. 

Whether a director is able to compete with the company he serves is very much determined by looking at the facts of each case, noting the pragmatic view the courts take in respect of retiring directors. We saw some examples, including Balston Ltd v Headline Filters Ltd (No2) (1990), in the FAQ on p 254 of the textbook.

Thomas v Farr plc [2007] EWCA Civ 118
This case was concerned with a non-competition clause. A non-competition clause is a restraint of trade clause that prevents a director (or employee) from working in the same line of business as the company for a given period of time and/or geographic location. Restraint of trade clauses are not unlawful as long as the clause is reasonable in protecting the company’s or employer’s interests (see pp 129-131 of the textbook in respect of employees and the update of Chapter 21 Aspects of Employment Law). Other types of restraint of trade clauses are non-solicitation and confidential information clauses, which were both found in the defendant’s contract of employment in this case. 

The defendant had been employed as an account director, by the claimant, an insurance broker in the social housing sector. Later, he was appointed operations director. The non-competition clause prohibited the defendant, for a period of twelve months from the date of the termination of his employment, from engaging in any competing business in the social housing sector where the claimant had conducted business in the twelve months prior to termination. Following a restructuring of the business, the defendant terminated his employment with the claimant, and subsequently he accepted employment from a competing company.  The Court of Appeal held that, given the non-solicitation and confidential information clauses did not serve to protect the employer’s business, as they were difficult to police, the non-competition clause was a reasonable limitation to impose in all the circumstances. The clause did not prevent the defendant from acting as an insurance broker in sectors other than social housing, nor did it prevent him from acting for insurers in that sector as long as he did not do so in competition with the company.
Item Software (UK) Ltd v Fassihi ([2004] EWCA Civ 1244)
In this case, the Court of Appeal held that, although a director had not breached the disclosure provisions associated with the no-conflict rule, he had breached the duty to act bona fide (ie, good faith) in the interests of the company by failing to disclose his own wrongdoing to the company. In this case, a sales and marketing director set up a rival company while informing the claimant company to take a hard line on negotiating a contract with an existing client of the claimant company. The contract was lost and subsequently taken up by the director on leaving the company.  Arden LJ held that ‘… there was no basis on which [the director] could reasonably [concluded] that it was not in the [company’s interests] to know of his breach of duty…’    See also British Midland Tool Ltd v Midland International Tooling Ltd ([2003] EWHC 466 (Ch)) – breach of directors’ duty by failing to disclose wrongdoing by fellow directors. 

Liability of third parties (p 256)
In Statek Corporation v Alford ([2008] EWHC 32), the high court held that a de facto director owed a fiduciary duty not to dishonestly misapply company moneys on the instructions of other directors of the company. A de facto director is a director who is not formally appointed to the office of director but acts as a director.  The claimant company in this case alleged that the defendant had facilitated the misapplication of moneys from the company’s assets in a dishonest breach of his fiduciary duties to the company. The other directors of the company had misappropriated $19m from the company and the defendant had opened and used personal bank accounts in order to receive and pay out company monies. He had also acted as trustee of a secret trust set up by one of the directors as beneficiary, into which substantial sums of the company’s money were paid.  The court held that the defendant owed fiduciary duties in respect of the company's assets within his control and, by acting dishonestly in assisting the misapplication of company money, he was liable as a constructive trustee for the amount of $2.5m.

The defendant in this case had acted dishonestly in accordance with the test of liability laid down by the courts in cases such as Royal Brunei Airlines Sdn Bhd v Tan [[1995] 2 AC 378 PC) and Barlow Clowes International Ltd (In Liquidation) v Eurotrust International Ltd ([2005] UKPC 37). These cases establish that liability for dishonest assistance requires a dishonest state of mind on the part of the person, who assisted in a breach of trust, and honesty is to be judged by an objective standard.
CHAPTER 18 SHAREHOLDER PROTECTION

Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Changes introduced by the CA 2006

Common law protection (pp 259-265)

(In force 1 October 2007, unless otherwise stated).

A statutory derivative claim replaces the common law derivative claim for fraud on a minority, which is one of the exceptions to the rule in Foss v Harbottle (1843). To succeed with such a claim, a member requires the permission of the court to continue with a derivative claim. The procedure is set out in ss 260-264 CA 2006. Under s 260 CA 2006, a member is able to bring a derivative claim where the cause of action arises as a result of an actual act or omission involving negligence, default, breach of duty or breach of trust by a director of the company (s 260(3) CA 2006). The reference in the CA 2006 to negligence means therefore that the rule in Pavlides v Jensen (1956) is reversed. ‘Director’ is taken to include any shadow director and also any former directors (s 260(5) CA 2006) and a derivative claim can be brought against another person (s 260(3) CA 2006) who, for instance, was in receipt of misapplied property of the company. 

There are new rules of the court setting out the things, which a court must take into account when considering an application by a member to continue with a derivative claim where it is:

· Brought by a member (s 261(1) CA 2006);

· Brought by a company (s 262 (1) CA 2006);

· Brought by another member (ss 264(1)(2) CA 2006).

The procedure governing a derivative claim under s 261 or s 262 CA 2006 is dealt with by s 263 CA 2006. Whether permission is to be given depends as follows: 
· Permission must be refused where the court is satisfied that (i) a person acting in accordance with s 172 CA 2006 (duty to promote the success of the company) would not seek to continue the claim, (ii) the cause of action arose from an act or omission that has yet to occur and that act or omission has been authorised by the company, or (iii) the cause of action arose from an act or omission that has already occurred and that act or omission was authorised by the company before it occurred, or has been ratified by the company since it occurred.

· The court has discretion whether to give permission in other circumstances. In considering whether to give permission, the court must take into account a number of factors, in particular:

· whether the member is acting in good faith in seeking to continue the claim;

· the importance that a person acting in accordance with section 172 (duty to promote the success of the company) would attach to continuing it;

· where the cause of action results from an act or omission that is yet to occur, whether the act or omission could be, and in the circumstances would be likely to be authorised by the company before it occurs or ratified by the company after it occurs;

· where the cause of action arises from an act or omission that has already occurred, whether the act or omission could be, and in the circumstances would be likely to be, ratified by the company;

· whether the company has decided not to pursue the claim;

· whether the act or omission in respect of which the claim is brought gives rise to a cause of action that the member could pursue in his own right rather than on behalf of the company.

In considering whether to give permission the court is to have regard of the views of members of the company who have no personal interest in the matter and the Secretary of State may by regulations alter or add to the circumstances in which permission is to be refused or may be refused.  A director’s votes as a shareholder are to be disregarded in respect of any ratification of his acts as director (s 239 CA 2006, in force 1 October 2008).

A derivative claim is also available in respect of an ‘unfair prejudice’ petition under s 994 CA 2006, which replaces s 459 CA 1985, the former provision relating to unfair prejudice (see more generally below). Further, under s 370 CA 2006, a group of members can bring proceedings in the name of the company for an unauthorised political donation, although, unlike the statutory derivative procedure, the group must seek permission of the court to bring an action, not merely to continue with an action, and to give the defendant 28 days’ notice of proceedings (s 371 CA 2006).  However, nothing in s 370 prevents any right of a member of a company to continue with a derivative claim (s 370 (5) CA 2006).

Statutory protection (p 265-271)

Ss 459-461 CA 1985 (unfair prejudice) are replaced and modified by ss 994-999 CA 2006 (in force 1 October 2007). The main provision, namely s 459 CA 1985, is replaced by s 994 CA 2006, while s 996 CA 2006 replaces most of s 461 CA 1985 (on the nature of relief that can be granted by the court). S 999 CA 2006 is new and provides for additional administrative requirements where a court order results in an alteration of the company’s constitution. 
Company investigations (p 272-273)

Generally, the secretary of state’s powers of company (and limited liability partnership) investigations contained in Pt XIV CA 1985 (as amended by the Companies (Audit, Investigations and Community Enterprises) Act 2004) are not repealed by the CA 2006. The reason for this is that the powers of investigations, etc apply to other businesses as well as companies. However, some sections of Pt XIV have either been repealed or have been subject to some modification (in force 1 October 2007). For instance, the power to investigate directors’ share dealings (s 446 CA 1985) has been repealed as has the power to bring civil proceedings in the company’s name (s 438 CA 1985). In addition, the CA 2006 inserts amended provisions into the CA 1985, in particular, the Act gives powers to the secretary of state relating to the giving of directions to inspectors, the  obtaining of information from former inspectors and in connection with the resignation, removal and replacement of inspectors (in force 1 October 2007).

S 460 CA 1985 (power of secretary of state to petition the court on the basis of unfair prejudice) is replaced by s 997 CA 2006 (in force 1 October 2007).

CHAPTER 19 – CORPORATE INSOLVENCY

Not all provisions of the Companies Act (‘CA’) 2006 are in force and the material provided in this update is based on information made available at the time of writing on 31 March 2008. Full details of the changes made by the CA 2006 can be viewed on http://www.berr.gov.uk/files/file42847.doc
Compulsory winding up: p 276

In Re Supporting link Ltd ([2004] EWHC 523 (Ch)), the selling of advertising space to advertisers who were deceived into believing that a portion of advertising revenue would be donated to charities whose logos appeared in the magazine where adverts would be placed, was one of the principal reasons that the court was prepared to grant a compulsory winding up order on the public interest ground contained in s 124A of the Insolvency Act (‘IA’) CA 1985.

Fair dealing provisions and fraudulent and wrongful trading: pp 228 & 280-281 

Two contrasting cases illustrating the application of the anti-avoidance provision of s 239IA 1986 can be found in Re Hawkes Hill Publishing Co Ltd (2007) and Re Cityspan Ltd ([2007] EWHC 751 (Ch)).
In Re Hawkes Hill Publishing (Ch D (Lewison J) 24/5/2007), a liquidator of a company made claims against the defendants, the company secretary and director of the company, alleging that they had caused the company to give them a preference under s 239 IA 1986. The company had been incorporated for the business of publishing a free golfing magazine, with income generated by clients placing advertisements in the magazine.  A bank loaned the company £20,000, which was secured by a debenture over the company’s assets, and the defendants guaranteed the company's liability to the bank. The company later made a trading loss and the   title, together with another title, was sold for £20,000. However, in order to get the bank to agree to release the titles from the debenture, it was necessary for the £20,000 to be paid to the bank. The £20,000 was duly paid to the bank, with the consequence that the defendants were no longer bound to their guarantee. The liquidator claimed, however, that the payment of the £20,000 to the bank amounted to a preference under s.239 IA 1986, in that (i) the payment had the effect of discharging or reducing the defendants’ liabilities as guarantors and (ii)  the company had been influenced by a desire to improve the defendants’ position in the event of an insolvent liquidation. The court held that there was no breach of s 239 IA 1986, as the defendants’ position was not different from what would have been the case if the company had gone into liquidation, as the bank, as secured creditor, would have been able to enforce the debenture in order to realise the titles in its favour. Neither, the court concluded, had the company been influenced by a desire to improve the position of the defendants, as the facts showed that the deal to sell the titles was a better one than could have been achieved by the bank or the liquidator in the event of liquidation. 

By contrast, in Re Cityspan Ltd (2007), a director of an insolvent company was ordered by the court to pay to a liquidator of a company all the monies he received as part of a creditors' voluntary agreement in the period before the company became insolvent, as the transfers constituted a preference under s 239 IA 1986. In this case, the director had lent money to the company in order to part fund the purchase of two public houses. The business proved unprofitable and the two pubs were sold. The proceeds of sale of the two pubs were used by the company to repay the loan to the director, despite the director receiving a warning from the company’s solicitors that this might require an explanation to the company’s auditors. The liquidator claimed that the proceeds of sale paid to the director constituted a preference contrary to s 239 IA 1986, with the consequence that the transaction was voidable and the money received by the director repayable with interest. The court held that the payment did constitute a preference contrary to s.239 IA 1986, as it was made at the relevant time, the director was a connected person and he received a benefit from the payment. He was ordered to repay the money with interest. 

In Re Hawkes, the defendants were also the subject of proceedings brought under s 214 IA 2006 in respect of wrongful trading. The court held that they were not liable for wrongful trading as they had not known or concluded that there was no reasonable prospect that the company could have avoided going into insolvent liquidation.  They were entitled to take the view that the company could trade its way out of its difficulties and, although mistaken in holding this view, it was inevitable that, in cases such as these, directors would attempt to keep the company afloat. 

Changes introduced by the CA 2006

P 275: 

· S 427 CA 1985 (dissolution of a company following reconstruction or amalgamation) replaced by s 900 CA 2006 (in force 6 April 2008). 

· Ss 652-652A CA 1985 (striking off the register a defunct company) replaced, with some modification, by ss 1000-1003 CA 2006 (in force 1 October 2009). The provisions of the CA 1985 relating to the procedure for an application by the company under s 652 CA 1985 are replaced by ss 1004-1011 CA 2006. The only significant change relates to s 652A CA 1985, in that, under s 1003 CA 2006 (when in force), directors of a public company will be able to apply to have the company struck off the register. Currently, s 652A CA 1985 is restricted to private companies. 

P 279:

· S 425-427A CA 1985 (schemes of arrangement) replaced by ss 895-901 CA 2006 (in force 6 April 2008) 

· Pt XIIIA CA 1985 (mergers and takeovers) is replaced by Pt 27 CA 2006 (“Mergers and Divisions of Public Companies”) (in force 6 April 2008) and Pt 28 CA 2006 (“Takeovers, etc”) (in force 6 April 2007). The takeover panel and code has been codified by Pt 28 CA 2006.

CHAPTER 20 – CONSUMER PROTECTION 

Unfair Commercial Practices Directive: no page reference

The Unfair Commercial Practices Directive (2005/29/EC) (UCPD) is not referred to in the textbook because at the time of writing it was not clear how it would be implemented in the UK.  However, it is likely to become an important element of consumer protection law and will effectively take over from a number of existing “home-grown” enactments (see discussion of the impact on criminal offences above under the heading “Criminal conduct” below).  As such, it is a very good example of the increasingly dominant influence of EU law in the consumer protection field. The deadline for implementation was 12 June 2007 but it was not implemented in the UK until 26 May 2008, when the following statutory instruments came into force:

· The Consumer Protection from Unfair Trading Regulations 2008 

· The Business Protection from Misleading Marketing Regulations 2008 
One way of viewing the Directive is as a complement to the Directive on Unfair Terms in Consumer Contracts (see pages 292-296); whereas the latter is concerned with attempts to exploit consumers by means of legally binding agreements, the UCPD is intended to prohibit other, non-contractual abuses or forms of sharp practice. Here are some examples (paraphrased from Annex 1 to the Directive):

· Making false or misleading claims about products or services

· Making an invitation to purchase products at a specified price and then refusing to show the advertised item to consumers or refusing to take orders for it

· Creating the impression that the consumer cannot leave the premises until a contract is formed

· Conducting personal visits to the consumer’s home ignoring the consumer’s request to leave or not to return

· Making persistent and unwanted solicitations by telephone, fax, e-mail etc

· Creating the false impression that the consumer has already won, will win, or will on doing a particular act win a prize 

However, these are not the only types of conduct which will be prohibited.  The prohibition has deliberately been framed in a fairly general manner with a view to avoiding one of the problems of  previous consumer protection law, where the tendency was to legislate against very specific practices – only to find that unscrupulous traders were quick to exploit loopholes in the law. The downside of the new approach is that it places bona fide traders in a position of some uncertainty, as it will be difficult for them to be sure that they are not infringing the prohibition.  That said, as indicated above, the Directive itself provides some guidance on the practices covered and the Office of Fair Trading has issued interim guidance: http://www.oft.gov.uk/advice_and_resources/small_businesses/competing/protection 
For more information, including the latest position on implementation, see: http://www.berr.gov.uk/consumers/buying-selling/ucp/index.html 
A separate update posted on the Companion Website provides more detail on the UK legislation implementing the Directive.

EU review of consumer protection legislation: no page reference

In February 2007, the European Commission published a green paper calling for a “root and branch” review of the EU’s consumer protection legislation with a view to ensuring that it is appropriate for online shopping (particularly cross-border) and online products such as music downloads. The aim is to have a situation where it is possible to say that “wherever you are in the EU or wherever you buy from it makes no difference: your essential rights are the same”.  The following points are of note:

· Among other proposals, the paper suggests replacing many of the existing directives with new “framework” legislation based on broad, general principles, along the lines of the approach taken in the Unfair Commercial Practices Directive (see separate entry on this subject above).  This would represent a fairly radical reform. It would have the advantage of reducing consumer protection measures to a simpler set of rules but runs the risk of creating uncertainty.

· In order to ensure that the position in different Member States is broadly similar, the paper proposes “full harmonisation”, which would prevent Member States going further than any new legislation in protecting their consumers (most of the existing EU consumer protection legislation is “minimum harmonisation”, which means that Member States can provide for an even higher standard of consumer protection - the result being that a business in the UK cannot assume that the approach to comparable goods or services in, say, Germany will be essentially the same).  

· The paper also proposes extending existing consumer protection measures so that they cover e.g. car rental services and download of software over the internet (which are not at present subject to the full rigours of EU consumer protection legislation).

The green paper’s proposals are likely to be quite controversial and some Member States may resist the calls for “full harmonisation.”  If so, the Commission may pursue one of the lesser options suggested in the green paper, such as a Directive preventing Member States different rules to cross-border sales or online sales.  Whatever happens, it is likely to be some time before these proposals result in any draft EU legislation being tabled.  

For more information, click here: http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/index_en.htm   
As part of the Commission’s review of the so-called “consumer law acquis”, a report was commissioned into the implementation of EU consumer protection directives in the various Member States.  This work included compilation of a database which includes national case-law on the interpretation of EU consumer protection directives and may be a useful research tool:  http://www.eu-consumer-law.org/index_en.cfm   
UK review of consumer protection law: no page reference

In July 2007, the UK government announced that it was intending to review UK consumer protection law with a view to making it more effective and simpler for business to comply with.  In May 2008, the government issued a consultation paper seeking views on possible changes, which can be accessed here:

http://nds.coi.gov.uk/environment/fullDetail.asp?ReleaseID=366874&NewsAreaID=2&NavigatedFromDepartment=True 

Criminal conduct: p285
As part of the implementation of the EU Directive on Unfair Commercial Practices (see separate entry on this subject above), the government has repealed a significant number of consumer protection measures on the grounds that the conduct which they are designed to prevent will be covered by the Directive (once implemented in UK law).  The full list of proposed repeals/amendments is contained in Schedule 2 of the Consumer Protection from Unfair Trading Regulations 2008 (see above).

Note that both the Trade Descriptions Act 1968 and section 20 of the Consumer Protection Act 1987 (which are discussed in this part of Chapter 20) are repealed.   However, note also that Part I of the Consumer Protection Act 1987 (referred to in pp 290-291) will remain in place, as it is primarily concerned with imposing additional liability, not criminal offences.

The thinking behind the government’s move is that much of UK consumer protection law, particularly in relation to criminal offences, has grown up piecemeal over many years;  it is not particularly coherent or logical and in some cases tends to distort the priorities of local Trading Standards Offices and other enforcement authorities (because conduct which happens to have been criminalised is pursued at the expense of more serious conduct which is not a criminal offence).

This reflects the findings of the Macrory review of regulatory penalties (November 2006).  Among other things, this report recommended that enforcement bodies should have a wider range of sanctions at their disposal, including civil fines, enforceable undertakings and issuing statutory warning notices (so that enforcement action can be made more effective and more proportionate to the harm done).  It also recommended the adoption of a clearer framework for prioritising regulatory action (to avoid disproportionate time and effort being invested in pursuing smaller traders at the expense of infringements by larger firms, where the benefit of regulatory action might well be greater).  The government has accepted Macrory’s recommendations in full and has tabled legislation to implement them in the form of the Regulatory Enforcement and Sanctions Bill.  You can find more details on this here: http://bre.berr.gov.uk/regulation/enforcement_sanctions_bill/index.asp  

The upshot of this is that criminal offences will continue to be used to protect consumers against certain types of conduct - and the intention is that it will remain possible to prosecute businesses for offences such as misleading prices or misleading descriptions of goods, as at present.  The key differences will be as follows:

· Offences which are considered to overlap with the conduct prohibited by the Unfair Commercial Practices Directive (see above) will be repealed. Instead, prosecutions will be based on the criminal offences contained in legislation implementing the Unfair Commercial Practices Directive.  Despite the repeals, there will actually be more criminal offences relating to consumer protection than was the case before the Directive was implemented;  this is because the Directive covers a wider range of conduct than existing UK consumer protection legislation.

· The UK authorities will have a choice as to whether they use civil or criminal enforcement powers in response to e.g. misleading price indications and other breaches of the Unfair Commercial Practices Directive.   So it may be that in future, criminal prosecutions will be reserved for all but the most serious cases, with most being dealt with by means of civil orders such as Stop Now Orders (see page 297).  If this happens, it will represent a significant shift in the way that the criminal law is used to protect consumers in the UK.

· Most offences under the Unfair Commercial Practices Directive will be strict liability, as has been the case for offences under section 1 of the Trade Descriptions Act 1968, for example (note that most of this Act is due to be repealed).  There will continue to be a "due diligence" defence similar to that which is available in relation to the section 1 offence.  However, note the following:

· Under section 14 of the Trade Descriptions Act it was an offence to make a false statement regarding the provision of services.  Unlike section 1, this offence requires mens rea (see textbook, page 286-287).  However, under the UK legislation implementing the Directive, this will become a strict liability offence, just as it always has been in relation to goods.

· The prosecution will still have to prove mens rea where the defendant is accused of breaching the general prohibition in the Directive against unfair commercial practices.  The mens rea will be knowledge or recklessness, as is the case for the offence under section 14 of the Trade Descriptions Act. 

For more information on criminal offences under the Directive, click here:     http://www.berr.gov.uk/files/file39679.pdf 
Contract terms:  p292

Note that the government has indicated that it accepts the Law Commission’s proposals to simplify the law in this area by combining the Unfair Contract Terms Act 1977 and the Unfair Terms in Consumer Contracts Regulations 1999 into a single piece of legislation – for more detail see update for Chapter 7 on Exemption Clauses.

The following links may also be useful:

· http://www.oft.gov.uk/advice_and_resources/resource_base/legal/unfair-terms/ (OFT pages on Unfair Terms in Consumer Contracts Regulations 1999)

· http://www.dti.gov.uk/files/file25486.pdf (DTI publication: A trader’s guide:  The law relating to the supply of goods and services)  

Unfair Terms in Consumer Contracts Regulations: p293

As you may have seen in the press, the Office of Fair Trading has taken legal action under the UTCCR against a number of high street banks over the charges they impose on customers who go overdrawn without permission. It argues that the charges amount to unfair terms because they are much higher than the actual costs to the banks of providing overdrafts.  Whilst it has no objection to account holders being made to pay for costs incurred as a result of their own financial mismanagement, it considers that it is unfair to make them pay additional sums on top of those costs.  The banks have been faced with very large numbers of claims in the County Court for recovery of these charges, which consumers have argued are unfair (and therefore void).  The banks therefore reached an agreement with the OFT to bring a test case in the High Court to decide – once and for all – whether the charges are illegal under the UTCCR.  

The first stage of this process involved the High Court deciding whether the UTCCR applied to the charges and if so, whether they were in "plain intelligible language".  However, the High Court did not have to decide whether the charges were fair – that will have to wait for a decision from the OFT, which the banks will probably appeal, resulting in a further court case.  So unless a settlement is reached, the question of whether the banks' charges are fair could take quite some time to resolve.

What has the High Court decided ?

So far, the High Court has ruled that the OFT is entitled to look at the banks' overdraft charges under the UTCCR – see OFT v Abbey and others [2008] EWHC 875 (Comm).   At the time of updating, it was unclear whether the banks would appeal this ruling.  The banks' main argument was that their overdraft charges were not subject to the test of fairness in the UTCCR because they were "core terms"  dealing with the price payable for services provided (see page 293 of the textbook).  The High Court disagreed, noting that personal current accounts are generally free of charge, except in certain specific circumstances which both parties hope will not usually occur (such as going overdrawn).  The "price" of the account was therefore zero in most cases.   As the charges are not "core terms", the way is now open for the OFT to take a decision on whether the charges meet the fairness test (subject of course to any appeal by the banks).  

The banks can be said to have won a minor victory in that the High Court agreed that most of their terms were expressed in plain intelligible language, as required by the UTCCRs.  However, the banks have now decided to appeal – which is not particularly surprising, since they stand to lose a significant amount of revenue if they are unable to continue this practice (in 2006 they earned £2.5 billion from overdraft default charges).

Regulators and consumer bodies: p 296

See discussion of the Macrory review of regulatory penalties under the heading “Criminal conduct” above.  Note in particular the recommendation (which the government has accepted) that consumer enforcement bodies should be given a wider range of powers, including civil fines and powers to seek compensation orders against businesses found to have caused harm to consumers.  However, additional primary legislation is likely to be required to implement these recommendations and at the time of updating, no concrete proposals had been tabled by the government.  
Stop Now Orders: p 297
The textbook refers to Stop Now Orders having been obtained against individuals in the Manchester area involved in the supply of fitted kitchens.  It is instructive to note what happened after these Orders were obtained, as it illustrates their limitations: 

· One of the individuals, Vance Miller, was found to have acted in breach of the Stop Now Order issued against him and was sent to prison for contempt.  See: 

http://www.oft.gov.uk/news/press/2003/pn_51-03 

· However, he only served a short sentence and appears to have gone back into the same line of business, leading him to feature on the BBC’s consumer programme “Watchdog”. 

· In late 2006, his premises were raided by Oldham Trading Standards and the police and he was arrested, with several others, on suspicion of involvement in conspiracy to defraud. See: http://www.oldham.gov.uk/view_press_release.htm?refno=DB/PR/ES/271/06 

· In 2008, Mr Miller was given a 6 month sentence (suspended for 2 years) and ordered to pay a £90,000 fine for further breaches of the Stop Now Order issued against him.  See: http://www.oft.gov.uk/news/press/2008/69-08  

In this case, it seems that the initial action taken against Mr Miller had little effect in deterring him from involvement in the kind of activities which initially attracted attention from the Office of Fair Trading and local Trading Standards.  This shows that, rather like Anti-Social Behaviour Orders (or “ASBOs”), Stop Now Orders are not always effective when the person against whom they are directed is determined to ignore them.  However, it is important to stress that such an outcome is highly unusual.  Faced with the prospect of a Stop Now Order, the vast majority of businesses have given voluntary undertakings to the OFT or Trading Standards to stop engaging in the conduct which triggered the investigation.  
Voluntary schemes: p 298

The textbook states that, as a last resort, advertisers who refuse to comply with rulings of the Advertising Standards Authority may be referred to the Office of Fair Trading (OFT), which can seek a Stop Now Order against them based on the Control of Misleading Advertisements Regulations 1988.  As part of measures to implement the Unfair Commercial Practices Directive (see earlier), the 1988 Regulations have been replaced by the The Business Protection from Misleading Marketing Regulations 2008 with effect from 26 May 2008.  The 2008 Regulations go further than the 1988 Regulations by making it a criminal offence to engage in misleading advertising.  This will give the OFT a further weapon in its "armoury" to deal with misleading advertising, besides Stop Now Orders.  However, the vast majority of disputes concerning advertising are and will continue to be resolved by the voluntary system run by the ASA – so it is likely that the power to prosecute under the new legislation will rarely be used.  That said, in April 2008, the airline RyanAir was referred to the OFT, following repeated adverse adjudications against it by the ASA:

http://www.asa.org.uk/asa/news/news/2008/ASA+refers+Ryanair+to+the+OFT.htm   

CHAPTER 21 – ASPECTS OF EMPLOYMENT LAW
Contract of employment: pp 302-303

One of the most recent issues on employment law has been the continuing one of whether, in the course of a typical triangular arrangement involving an agency worker, an agency employer and a hiring employer, the worker is to be regarded either as an employee of the agency employer or as an employee of the hiring employer in respect of any employment rights the worker may be entitled to. In Brook Street Bureau (UK) Ltd v Dacas ([2004] EWCA Civ 217), the Court of Appeal held that it is possible for an agency worker to be employed by either employer and which one it is would depend on the circumstances of the case based on the arrangements between the worker, the employment agency and the hiring employer in respect of ‘mutuality of obligation’, such as the payment of wages, the making of deductions and the offering and acceptance of work. The guidance given in the Dacas case was followed in Cable & Wireless plc v Muscat ([2006] EWCA Civ 220), where the Court of Appeal held that, by looking at the triangular arrangements between the parties, on the evidence, there was an implied contract of employment between the worker and the hiring employer. The approach of the Court of the appeal in Dacas and Muscat cases was more recently followed in James v Greenwich LBC ([2008] EWCA Civ 35). In this case, the claimant had been supplied by an employment agency to carry out work for the defendant local authority (the hiring employer). She worked under that arrangement for two years but later changed to a different agency under a similar arrangement. During her period of engagement, the defendant controlled her work and conditions, but she was paid by the agencies on the basis of weekly timesheets. Following a period of absence owing to sickness, for which she did not receive sickness benefit, she returned to work, to discover that she had been replaced by another agency worker. She claimed unfair dismissal against the defendant. The tribunal held that there was an absence of the required mutuality of obligation to support the existence of a contract between the claimant and the defendant.  On appeal, the Court of Appeal held that the tribunal was entitled to conclude that the claimant was not an employee of the defendant local authority because there was no express or implied contractual relationship between the parties. The claimant’s only contractual relationship was with the employment agency, with whom she had a separate express contract. The provision of work by the defendant local authority, its payments to the employment agency and the performance of work by the claimant were all provided for by the two separate express contracts between the claimant and the agency on the one hand and the defendant local authority and the agency on the other. Unlike the facts of Muscat, it was not necessary to imply the existence of another contract in order to give business reality to the relationship between the parties. 

The decision in James demonstrates that whether a contract of employment exists between an agency worker and a hiring employer will depend on the particular facts of the case.  

FAQ Stress in the workplace: p 308 

Whether an employee can claim damages for mental illness in the work place is dependent on the employee satisfying the guidelines set out by the Court of Appeal in Hatton v Sutherland (2002). An example can be found in Green v DB Group Services Ltd (2006] EWHC 1898 (QB)), which is featured on the update on vicarious liability. 

Another example can be found in Garrod v North Devon NHS Primary Care Trust ([2006] EWHC 850 (QB)) where the high court awarded damages to a former employee who had suffered psychiatric harm as a result of an excessive work load caused by the failure of the employer to replace staff on sickness or maternity leave. Damages (reduced by 20% on account of the claimant’s vulnerability following her first breakdown) were assessed as follows:  general damages of £17,500 for pain, suffering and loss of amenity; £12,500 for handicap on the job market; £5,000 for loss of chosen career and £4,000 for domestic assistance.

A further example can be found in Intel Incorporation (UK) Ltd v Daw ([2007] EWCA Civ 70), where the Court of Appeal held that the employer had been negligent in failing to take steps alleviating the risk to a loyal, hard working employee in respect of complaints of over work and stress. She had a known history of post-natal depression and later suffered a nervous breakdown. The psychiatric harm was held to be reasonably foreseeable. The Court of Appeal considered that the offer of counselling by the employer in the circumstances did not discharge the employers’ duty of care. That could only be discharged by reducing her work load and, although the offer of counselling by an employer was part of the guidelines laid down by the Court of Appeal in Hatton v Sutherland (2002) that did not apply in all cases; counselling had to be effective.

Discrimination (pp 315-321

The Equality Commission
In October 2007, the Commission for Equality and Human Rights was created, taking over the role and functions of the Commission for Racial Equality (CRE), the Disability Rights Commission (DRC) and the Equal Opportunities Commission (EOC). It also gained additional responsibilities for sexual orientation, age, religion and belief and human rights. A particular aim of the Commission is to have a single equality act replacing the vast mix of acts and regulations on equality legislation that exist currently. The work of the Commission is detailed more fully on the web pages on Additional Information.
Age discrimination  

As anticipated, the Employment Equality (Age) Regulations 2006 came into force on 1 October 2006, which, along with primary and secondary legislation in relation to discrimination, give effect to the requirements of the EU Directive for equal treatment in employment and occupation. The regulations follow the format of earlier regulations, outlawing discrimination on the grounds of religion, belief and sexual orientation in respect of direct discrimination, indirect discrimination, victimisation and harassment. The regulations, however, do provide for exceptions, such as the common one found in anti-discrimination cases, namely that of ‘genuine occupational requirement’. The regulations also amend, in respect of age, the legislation relating to redundancy (s 162 Employment Rights Act 1996) and unfair dismissal (ss 98(2) and 98ZG ERA 1996). 

Restraint of trade (pp129-131)
A non-competition clause is a restraint of trade clause that prevents a director (or employee) from working in the same line of business as the company or the employer for a given period of time and/or geographic location. Restraint of trade clauses are not unlawful as long as the clause is reasonable in protecting the employer’s interests. Other type of restraint of trade clauses that can be found in an employee’s contract of employment are non-solicitation and confidential information clauses. 

In Beckett Investment Management Group Ltd v Hall ([2007] EWCA Civ 613), the Court of Appeal provided guidance in respect of restraint of trade clauses that employees sign before leaving employment. In this case, the Court of appeal took the view that the period of twelve months was reasonable between the parties and in the interests of the public. The guidance the Court of Appeal gave was in the form of a number of general points, including:
1. The validity of a restraint clause must be determined usually at the date of the agreement.

2. In respect of the protection of confidential information, the employer must establish that the employee had access to information which was confidential, such as budgets and price lists.
3. The restraint of trade clause must be reasonable in terms of time and geophraphic area

4. The difficulty of policing a confidentiality clause may justify reliance on a restraint of trade clause and, although a non-solicitation clause can often meet an employer's needs, this too may be very difficult to police and enforce, particularly where the employee is not in contact with customers.

The effect of such guidance is that the seniority of the employee, and his or her access to sensitive information, is highly relevant when drafting a restraint of clause, but, equally, the protection of the employer's interests must be balanced against the employee's right, on leaving the employer, to use his or her skills and expertise in further employment or self-employment. 
CHAPTER 22 - AGENCY
Fiduciary duties of agents: p 327

In Take Ltd v BSM Marketing Ltd ([2006] EWHC 1085 (QB)), the court held that the claimant principal and distributor was entitled to a permanent injunction preventing the defendant agent from using confidential information gained in breach of the agent’s fiduciary duty of loyalty. The information related to the claimant’s pricing structure and manufacturing costs in respect of its business as distributor of goods supplied by an overseas supplier, which the agent, the court held, knew or must have known was communicated to the overseas supplier in confidence.  On termination of the agency agreement between the claimant and the defendant, the defendant used the information to enable the overseas supplier to bypass the claimant by supplying goods directly to customers who were previously customers of the claimant.  At a later hearing to determine damages, the court found the total sum of lost gross profit to be calculated at around £190,000. 
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