BUSINESS LAW 

by Jon Rush and Michael Ottley

UK IMPLEMENTATION OF THE EU DIRECTIVE 

ON UNFAIR COMMERCIAL PRACTICES

On 26 May 2008, the following UK legislation implementing Directive 2005/29/EC on unfair commercial practices (UCPD) came into force:

· The Consumer Protection from Unfair Trading Regulations 2008 (CPUT)

· The Business Protection from Misleading Marketing Regulations 2008 (BPMM)

These Regulations make significant changes to UK consumer protection law.  Among other things, they prohibit a wide-range of non-contractual abuses or forms of sharp practice, broaden the range of practices for which criminal sanctions are available and repeal a substantial number of existing enactments in the consumer protection field. 

Why two sets of Regulations ?

The government decided to implement the Directive through two sets of Regulations mainly because a number of the enactments it proposed to repeal protected both consumers and businesses.  For example, the offences contained in the Trade Descriptions Act 1968 were capable of being committed where the customer was another business (although in practice most prosecutions were brought against businesses selling to consumers).  The government therefore decided to enact one set of Regulations which apply only where businesses are dealing with consumers (CPUT) and another which only apply to business-to-business dealings (BPMM). The latter offer a narrower range of protection.

What is being repealed and why ?

As the UCPD covers a wide range of undesirable practices, there was considerable overlap with a number of existing UK consumer protection measures.  The government therefore decided to repeal enactments where the implementation of the UCPD would provide equivalent or even greater protection for consumers.  The full list of repeals, which is extensive, can be found in Schedule 2 of the CPUT.  It includes:

· Trade Descriptions Act 1968 (misleading product and service descriptions)

· Sections 20-26 of the Consumer Protection Act 1987 (misleading price indications)

· Inertia selling provisions of the Distance Selling Regulations

· Consumer Transactions (Restrictions on Statements) Order 1976

· Price Marking (Food and Drink) Services Order 2003

The Control of Misleading Advertising Regulations 1988 (CMAR) are also repealed, as the scope of the Directive which they implement (on misleading and comparative advertising) has been narrowed to cover business to business dealings only.  That Directive is now implemented by the BPMM.  So far as advertising to consumers is concerned, the CPUT provide protection equivalent to that provided by the CMAR.

What will stay the same ?

As explained above, there are a number of areas where the UCPD effectively duplicates protection which already existed under UK consumer protection law.  This is apparent from the table below, which demonstrates that in relation to misleading product descriptions, for example, there is likely to be very little change in practice:

Table 1:  Misleading product descriptions

	
	Pre-UCPD position
	Post-UCPD position

	Relevant UK legislation
	Trade Descriptions Act 1968
	CPUT and BPMM

	Protects consumers and business ?
	Yes
	Yes

	Criminal offence ?
	Yes
	Yes

	Stop Now Order available ?
	Yes
	Yes

	Key enforcement bodies


	Office of Fair Trading and Trading Standards
	Office of Fair Trading and Trading Standards


The existing system for dealing with advertising is also expected to remain largely unaffected by the UCPD;  it is envisaged that the vast majority of complaints will continue to be dealt with under the voluntary system of regulation operated by the Advertising Standards Authority (ASA) and that, as has been the case under the CMAR, the Office of Fair Trading (OFT) will only become involved as a last resort.

What will be different ?

As outlined above, it is likely that the CPUT and the BPMM will only have a limited impact in relation to practices covered by existing UK consumer protection measures, such as misleading product and service descriptions and misleading advertising.  However, there will be some extension of the protection available in these areas, for example:

· Criminal sanctions for misleading advertising:  In the past, if the ASA referred a business to the OFT for action under the CMAR, the main sanction was a Stop Now Order (a form of injunction).  Under the CPUT and the BPMM, misleading advertising will be a criminal offence - so in more extreme cases, the OFT may decide to bring a criminal prosecution.

· Misleading service descriptions to become strict liability offence:  Under the Trade Descriptions Act 1968, the offences relating to misleading product descriptions were strict liability, whereas those relating to misleading service descriptions required mens rea.  Under the CPUT and the BPMM, both will be a strict liability offences.

But the main difference between the CPUT and the BPMM and previous UK consumer protection measures is that they attempt to provide a more "watertight" system of protection. This is achieved in two main ways:

· Extensive blacklist of specific practices:  Schedule 1 of the CPUT lists 31 practices which are regarded as unfair in all circumstances.  These practices are also listed here: http://www.berr.gov.uk/files/file46035.pdf 
· Broad and flexible general prohibitions:  where a trader engages in a practice which is not covered by the "blacklist", the OFT and Trading Standards may still be able to take enforcement action based on a set of general prohibitions relating to (i) misleading information; (ii) misleading omissions; (iii) aggressive practices; and (iv) unfair practices (contravening the requirement of "professional diligence").  The aim is to prevent exploitation of loopholes in the "blacklist" and make the legislation more easily adaptable to changes in technology or selling practices.
It will usually be easier for enforcers to show that a trader has infringed the prohibition of the blacklisted practices.  This is because these practices are assumed to have a detrimental effect on consumers – so all the OFT or Trading Standards have to prove is that trader was engaged in that practice.  If, on the other hand, the OFT or Trading Standards wish to argue that a practice was covered by one of the general prohibitions, they will have more to prove.  In all cases, they must be able to show that the practice would cause the average consumer to take a different decision. In the case of the prohibition of aggressive practices, they must also show that the practice was likely to significantly impair the average consumer's freedom of choice or conduct.  In the case of the general prohibition of unfair practices, they must also show that the practice was likely to appreciably impair the average consumer's ability to make an informed decision.  

The following are examples of practices which may well be easier for enforcers to tackle under the CPUT than was the case under "home-grown" consumer protection legislation:

· "Bait and switch":  this is the practice of advertising a desirable product in order to attract consumers, only to tell them that in fact the product is not available – with a view to persuading them to buy an alternative product (which they would probably have been less inclined to buy if the trader had advertised it in the same way).  This practice was not specifically outlawed by any existing UK consumer protection measures (which is not to say that it could not have been tackled – but this might have involved a somewhat strained interpretation of existing legislation).  The CPUT, by contrast, specifically include this practice in the blacklist.  Even if an ingenious trader (or his lawyer) were able to argue successfully that he was engaging in a new kind of "bait and switch" not covered by the blacklist, an enforcer would still be able to attack the practice using one of the general prohibitions (e.g. misleading information – because the initial advertisement suggested the produce was available when it was not).

· Misleading omissions:  leaving out key information can make marketing material just as misleading as the inclusion of claims which are false.  Existing UK consumer protection measures have never specifically targeted omissions, whereas they are now expressly covered by the prohibition on misleading omissions in the CPUT.

What changes are being made to criminal liability ?

Some of the changes to criminal liability in specific areas are discussed above.  More generally, the CPUT and BPMM expand the range of practices for which criminal prosecution is a possible sanction.  This is because any breach of the prohibitions in the CPUT (including the blacklist) and BPMM is potentially a criminal offence.  All the offences are strict liability except in relation to the general prohibition of unfair practices, which requires mens rea (the trader must knowingly or recklessly have engaged in the unfair practice).  

However, despite this expansion of criminal liability, it is unlikely that there will be a significant increase in prosecutions of traders.  This is because enforcers such as the OFT and Trading Standards will often prefer to tackle unfair practices using other powers, particularly civil powers such as Stop Now Orders.   They are expected to gain an even wider range of civil powers as a result of the Regulatory Enforcement and Sanctions Bill currently before Parliament.

Can consumers sue traders for breach of the Regulations ?

Consumers' only means of redress if they feel they have been the victim of a breach of the CPUT is to complain to an enforcement body such as the OFT or Trading Standards;  there is no right for a consumer to sue a trader in the courts (for example, to recover losses sustained as a result of misleading or unfair practices).  This is in marked contrast to the position under the Unfair Terms in Consumer Contracts Regulations 1999, where consumers are able to take court action to recover monies which they have been required to pay based on a term which was in breach of those Regulations.  

Further information

The OFT has produced detailed interim guidance on the CPUT, which can be accessed here:

http://www.oft.gov.uk/advice_and_resources/small_businesses/competing/protection 
The Department of Business, Enterprise and Regulatory Reform has also produced extensive explanatory material as part of its consultation process on implementation of the UCPD:

http://www.berr.gov.uk/consumers/buying-selling/ucp/index.html 
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