BUSINESS LAW 

by Jon Rush and Michael Ottley

What's new: June 2008
NOTE: This document only lists material which was new as at June 2008. For full updates from 2006 onwards, see the "Business Law UPDATES" document.
AT A GLANCE

Chapter_1 - What is law ?  

Corporate Manslaughter and Corporate Homicide Act 2007, updates on UK Supreme Court and EU Reform Treaty
Chapter_2 – How the law is enforced 

Tribunals, Courts and Enforcement Act 2007, Legal Services Act 2007.
Chapter_3 - Contract law: an introduction

Bear Stearns Bank v Global Forum Equity (2007) – agreement for purchase of loan notes worth 2.9 million euros made over the telephone was legally binding (also discussed in updates for Chapter 5 in relation to certainty of terms).
Chapter_4 – Contract formation: getting agreement

Discussion of recent cases on communication of offers and incorporation of standard terms by reference.  See also updates for Chapter 6.

Chapter_5 – Contract formation: certainty of terms and consideration

Collier v P & MJ Wrights (2007) – consideration of Pinnel's Case and promissory estoppel by Court of Appeal in relation to part payment of debts.
Chapter_6 – Terms of the contract

J&H Ritchie v Lloyd (2007) – right to reject under Sale of Goods Act 1979.  Discussion of recent cases on incorporation of standard terms by reference.  See also updates for Chapter 4.

Chapter_7 – Exemption clauses

Update on reform proposals, Regus v Epcot Solutions (2008) – Court of Appeal refused to interfere with exemption clause primarily due to equality of bargaining power between parties (similar to Watford v Sanderson (2001)).

Chapter_8 – Discharge of contracts, performance and remedies for breach

Wadlow v Samuel (2007) – to what extent will an agreement be discharged as a result of a decision to replace it with a new one covering the same subject matter?
Chapter_9 – Validity of contracts (1)

Renault v Fleetpro (2007) – misrepresentation can be made to a computer.  Hamilton v Allied Domecq (2007) – silence is not normally sufficient to amount to a misrepresentation.

Chapter_10 – Validity of contracts (2)

Opel v Mitras (2007) – a useful positive example of economic duress.  Wadlow v Samuel (2007) – although initial contract was voidable for presumed undue influence, an agreement which superseded it was not because claimant had legal advice and nature of relationship with defendant had changed.

Chapter_20 – Consumer protection

Update on UK implementation of Unfair Commercial Practices Directive (including impact on criminal offences), Regulatory Enforcement and Sanctions Bill, review of UK consumer protection law, OFT litigation relating to bank overdraft charges under the Unfair Terms in Consumer Contracts Regulations 1999, Stop Now Orders, repeal of Control of Misleading Advertisements Regulations 1988 and referral of RyanAir to the OFT.

CHAPTER 1 –WHAT IS LAW?
Criminal offences relevant to businesses: p6

On 26 July 2007, the Corporate Manslaughter and Corporate Homicide Act 2007 received Royal Assent.  This creates new criminal offences designed to make it easier to prosecute businesses (as opposed to the individuals who run them) for incidents arising from their activities which result in death.  It is a useful and high profile example of a criminal offence which may be committed by a business, as opposed to an individual.

As outlined in the updates to Chapter 20, the implementation of the EU Unfair Commercial Practices Directive in the UK will result in a significant increase in the number of criminal offences relating to consumer protection.

The proposed Supreme Court: p9

Note that responsibility for the proposed new Supreme Court (to replace the House of Lords in its capacity as the highest court of the English legal system) has moved to the Ministry of Justice (replacing the Department of Constitutional Affairs).  The web address for latest developments is:

http://www.justice.gov.uk/whatwedo/supremecourt.htm 

Building work on the new Supreme Court building in Middlesex Guildhall is underway. It is reported to be on track and within budget for the proposed start date of October 2009.

What is the EU? p12

As noted in the textbook, plans to adopt a new EU Constitution (consolidating and replacing the existing EU Treaties) ran into difficulties when electorates in several member states failed to endorse the Constitution in referendums.  As a result, even though the Constitution had been agreed by member states, it never came into force (because the failure to achieve a positive vote in referendums meant that it could not be ratified by certain member states).  

Instead, member states have agreed a new Treaty (generally referred to as either the Treaty of Lisbon or the EU Reform Treaty) which amends the existing EU Treaties.  This was signed by member state governments on 13 December 2007.  It cannot come into force, however, until it has been ratified by member states. In most EU countries, this will only require approval by national parliaments, rather than a referendum.  The chances of the new Treaty entering into force are therefore better than those of the draft EU Constitution, but it remains to be seen whether it runs into similar problems at the ratification stage.

As for the content of the new Treaty, it is clear that considerable parts of the draft Constitution have been preserved.  However, there is considerable debate as to how much impact the changes will have.  For example, there has been controversy in the UK over the introduction of a charter of fundamental rights.  The UK government's position is that this charter is simply designed to assist the European Court of Justice (ECJ) in interpreting EU law generally and it does not establish any new rights which can be relied on directly in national courts (as is the case with certain Articles of the EU Treaty).  Critics of that position argue that the ECJ is likely to use the new charter to justify a significant expansion of EU law into areas which have previously been reserved to national governments.  Much will depend on how far the ECJ views the new Treaty as an encouragement by member states to expand the boundaries of EU law. 

You can find out more about the new EU Treaty here: http://europa.eu/institutional_reform/index_en.htm 
CHAPTER 2 – HOW THE LAW IS ENFORCED

Tribunals: p 20

In November 2007, following the enactment of the Tribunals, Courts and Enforcement Act 2007,  the government published a consultation on a major reform of the tribunal system, designed to make it more coherent and efficient (the main problem being that different tribunals have grown up piecemeal over the years and some are recognised as having worked better than others).  You can find out more about this reform here.

Solicitors and barristers: p 23-24
In October 2007, the Legal Services Act 2007 received Royal Assent.  This makes a number of changes to the way in which solicitors and barristers are regulated.  It also allows them to use new business structures. These reforms may result in changes to the way that legal services are provided.  For example, it will be possible for major retailers, such as supermarkets, to employ solicitors or barristers in order to provide legal services to consumers.  You can find out more about this reform here.
CHAPTER 3 – CONTRACT LAW: AN INTRODUCTION

Formalities: p 39 

As explained on page 39, only certain contracts require particular formalities e.g. guarantees or contracts for the sale of land.  The vast majority require no formalities at all – they do not even need to be written down (so an oral agreement will often be sufficient).  A good recent example of this in a business context is provided by Bear Stearns Bank v Global Forum Equity [2007] EWHC 1576 (Comm).  

In that case, the High Court ruled that an oral agreement for the purchase of loan notes worth 2.9 million euros was legally binding – even though it had been made over the telephone and concerned a very large amount of money.  The judge accepted that most businesses would not make agreements involving such large sums of money without writing them down.  However, custom and practice in the financial sector for this type of transaction was to agree a price over the telephone – and price was the key issue which needed to be agreed in this case (the other detailed terms and conditions were well understood in the industry and did not usually require much discussion). The judge therefore took the view that the parties intended to be bound once they had reached oral agreement.  The judgment also discusses issues such as "agreements to agree" (see page 60 of the textbook) and certainty of terms (see pages 58-61 of the textbook).

CHAPTER 4 – CONTRACT FORMATION: GETTING AGREEMENT
Communication of offers and Case Study: p49

A number of recent cases have suggested that the courts are sometimes prepared to regard the terms of an offer as having been communicated in circumstances similar to those outlined in the case study e.g. where one party provides the other with a quotation for a price etc referring to its standard terms and conditions (but not actually including them).  These cases are discussed in detail in the updates for Chapter 6 relating to unsigned documents or notices.

Turning to the scenario in the case study, these cases suggest that, if the potential customer accepts Alpha Business Machines' offer and goes ahead with the contract, a court might – in certain circumstances - regard it as bound by the standard terms referred to in the fax, or at least, by those parts of the standard terms which were not particularly onerous or surprising (the position may be different for exemption clauses or more unusual provisions –see updates for Chapter 6).   

On the face of it, this suggests a departure from established principles of contract law requiring communication of offers.  Unfortunately, the courts have not seen fit to discuss these issues in any detail, so it is difficult to say what the true position is.  The following is an attempt to suggest what the position might be, assuming the cases discussed in the updates for Chapter 6 are correctly decided:

· It seems likely that a business which fails to refer to its standard terms at all will normally have little prospect of persuading a court that the other party to the contract should be bound by them, because it has completely failed to communicate them to the other party.  
· Such a business will only be able to rely on those terms if the court is persuaded that (i) the customer has seen them before (see discussion of previous course of dealing in Chapter 5, page 60); or (ii) the customer would be familiar with them based on "custom and practice" (see Chapter 5, page 60); or (iii) the terms need to be implied (see discussion of implied terms in Chapter 6, page 72).
· BUT where a business mentions the existence of its standard terms without providing them, it appears that the courts are sometimes prepared to take the view that this is sufficient to make the other party to the contract aware of them (and to effectively put the onus on the other party to request a copy).  See updates for Chapter 6 for discussion of these cases.  However, the courts are only likely to take this approach in relation to business to business contracts (because they expect businesses to look out for themselves).  
· Where the contract is with a consumer, a failure to make the terms of the contract available to the consumer is likely to mean that they have not been properly communicated, especially where it contains terms which are onerous or surprising (such as exemption clauses)
Whatever the true legal position, the best practical advice for businesses must be to send full copies of standard terms to all customers – and preferably get them to sign and return a copy.  That way, there will be little scope for argument over whether the standard terms have been properly communicated as part of the offer.

CHAPTER 5 – CONTRACT FORMATION: CERTAINTY OF TERMS AND CONSIDERATION
Certainty of terms: p58-59

The case of Bear Stearns Bank v Global Forum Equity [2007] EWHC 1576 (Comm) (see also updates for Chapter 3) provides a recent example of a case in which the courts were prepared to uphold an oral agreement for the purchase of loan notes worth 2.9 million euros, despite the lack of detailed terms.  The court considered whether the agreement should be void for uncertainty, but decided that the key issue was price – which had been agreed over the telephone (as was common practice in the financial sector for this type of agreement).  As for the other terms, the court took the view that these were not as significant as the price and could be implied based on custom and practice in the financial services sector.  Consequently, the contract contained sufficient detail for it to be enforced.  

However, this is a somewhat unusual case and the court indicated that in most cases involving relatively large sums of money, it would tend to be more sceptical about allegations that a business intended to be bound by the outcome of discussions over the telephone.  A good example of this is Jordan Grand Prix Ltd v Vodafone Group plc [2004] EWHC 1965 (Comm). This concerned an attempt by the Jordan Formula One motor racing team to argue that an agreement for $150 million of sponsorship was made over the telephone, when a Vodafone executive told the team's owner, Eddie Jordan, that he had "got a deal" (Vodafone went on to sponsor the Ferrari team instead of Jordan). The judge concluded that no objective observer would have thought that any binding commitment was made at that time, because (among other things) the parties had not agreed the detail of the sponsorship deal.  He was also influenced by what he described as "the inherent improbability" of an agreement for such a large sum of money being made orally.  

Part payment of debts and promissory estoppel: p 66-67

The Court of Appeal has recently considered part payment of debts and promissory estoppel in the case of Collier v P & MJ Wright (Holdings) Ltd [2007] EWCA Civ 1329.  The case confirms that Pinnel's Case is still good law, despite its age.  It is also interesting because, as noted in the textbook, promissory estoppel has rarely been applied in practice – which might suggest that the courts have serious reservations about the High Trees case and are reluctant to apply it. The fact that the Court of Appeal gave it serious consideration here shows that the courts continue to regard promissory estoppel as an exception to the general rules on consideration (although one that is only available in very limited circumstances).  

It is important to note that the Court of Appeal only discussed promissory estoppel in this case – it did not actually apply it. This was because Collier had lost his case at first instance on the basis that he had no arguable defence to a debt claim.  He asked the Court of Appeal to rule that in fact, he did have an arguable defence – based (among other things) on promissory estoppel.  So the Court of Appeal did not have to decide whether promissory estoppel should apply – it only had to decide whether Collier had an arguable case which should be sent back to the High Court for a full trial.  The facts of the case were as follows:
Collier and his two partners owed £46,8000 to Wrights.  As partners, they were jointly liable for the debt and Wrights initially pursued all three of them.  At a meeting with Wrights, Collier was told that they would pursue his partners for two thirds of the debt and all they expected of him was to continue paying off his one third share of the loan in £200 monthly instalments.  However, Collier's two partners eventually declared themselves bankrupt, leading Wrights to pursue Collier for the whole of the partnership debt.  In line with Pinnel's Case, the Court of Appeal found that Collier's promise to pay a one third share of the debt did not amount to good consideration because (together with his partners) he was liable for the full amount.  It would only have been sufficient to extinguish the whole debt if Collier had provided some additional consideration e.g. by promising not to make himself bankrupt. However, the Court of Appeal agreed that Collier had an arguable case on promissory estoppel and that the case should go to a full trial (rather than be dismissed on the grounds that Collier had no arguable defence to the debt claim).  This was because:

(i) Wrights' indication that they would only pursue Collier for one third of the debt could be viewed as a promise to suspend his liability for the full amount and to regard him as liable for only one third of it;

(ii) Collier had arguably relied upon this to his detriment because he had assumed that he did not need to put money aside to pay off the whole of the partnership debt; and 

(iii) it was arguably inequitable for Wrights to go back on their promise.  

But Collier's argument is not without problems – for example, a great deal rests on what a reasonable person in his position would have understood Wrights to be saying at their meeting with them.  Consequently, it remains to be seen whether the doctrine of promissory will actually be applied in this case.

CHAPTER 6 – TERMS OF THE CONTRACT
Effect of breaching SGA and SOGASA implied terms: p 77
The House of Lords ruling in J&H Ritchie Ltd v Lloyd Ltd [2007] UKHL 9 provides a useful example of how the courts approach the issue of whether a buyer has lost the right to reject under the Sale of Goods Act 1979.  

Ritchie bought a harrow from Lloyd for about £14,000.  It was defective and he returned it to Lloyd, which repaired it.  He was told it had been repaired to “factory gate” standard, but Lloyd would not tell him what had been wrong with it or provide an engineer’s report.  Ritchie was concerned that the defect might have damaged other parts of the harrow.  Since he would not be using for many months, he was worried that by the time he used it again his remedies would have been much more limited.  As he could not obtain any meaningful response to his concerns, he rejected the harrow and asked for return of the price. Lloyd refused, arguing (among other things) that he had lost his right to reject by returning the harrow for repair.  The House of Lords noted that section 35(6) of the Sale of Goods Act 1979 states that a buyer is not be deemed to have accepted the goods merely by virtue of the fact that he has agreed to send them back for repair. This meant that Ritchie’s right to reject had not been extinguished by allowing Lloyd to repair the harrow.  In addition, there was an implied term that the right to reject would not be lost until the buyer had all the information he needed to decide whether to accept the repaired goods.  In this case, Ritchie did not have all the necessary information (and the seller had acted unreasonably in refusing it).   

In reaching this view, the House of Lords seems to have adopted very much the same approach as the Court of Appeal in Clegg v Andersson (2003) (see textbook, page 77), where the buyer of a yacht remained entitled to reject it more than 6 months after he had bought it – because it was only at that stage that he discovered quite how serious the defect had been.  

Unsigned documents or  notices: p 80

A number of recent cases suggest that the amount of effort which a business needs to make in order to draw attention to its terms (even where these are not signed) depends on whether the other party is a business or a consumer (more effort will be required where the other party is a consumer).

For example, in Scheps v Fine Art Logistic [2007] EWHC 541, Mr. Scheps, an art consultant and collector, bought a valuable sculpture for his wife.  He asked Fine Art Logistic (FAL) to collect it from the auction house and store it before taking it to a studio for restoration.  A few months later, FAL could not find the sculpture. Mr. Scheps demanded the sculpture’s return or £600,000 in damages.  FAL said it could not return it and the liability for its loss was limited to £587.13, based on a limitation of liability clause in its standard terms – even though these terms had never been provided to Mr. Scheps.  FAL argued that, as an experienced art dealer, Mr. Scheps must have realised that FAL's services were normally provided subject to terms which almost certainly contained a limitation of liability.  However, the court said that FAL had not done enough to bring those terms to his attention, as they were required to do by long-established principles of incorporation (such as those applied in Olley v Marlborough Court (1949) - see textbook, p 79).  In addition, Scheps was not acting in a business capacity but as a consumer (the sculpture was for his wife, not customers of his fine art dealership).

However, there have been a number of recent decisions where the courts have ruled that terms were incorporated, even though they had not been seen by the other party to the contract.  For example, in 7E Communications Ltd v Vertex Antennentechnik GmbH [2007[] EWCA Civ 140, the Court of Appeal ruled that 7E Communications was bound by a jurisdiction clause contained in Vertex’s general conditions which it had not seen, but which was merely referred to in the parties' contract (which stated that Vertex's general terms and conditions would apply).  The jurisdiction clause provided that all disputes concerning the contract had to be dealt with by courts in Germany, where Vertex was based.  Given that Vertex made no attempt to send its general terms and conditions to 7E Communications, this outcome may seem at odds with cases such Scheps v Fine Art Logistics (2007) (see above) and Olley v Marlborough Court (1949) (see textbook, p 79).  The difference may be explained in a number of ways:

· Firstly, Vertex had at least told 7E Communications that the contract would be governed by its general terms and conditions – whereas in Scheps v Fine Art Logistics, it appears that no attempt was made to alert Mr Scheps to the existence of terms governing the relationship with the storage firm.  Incorporating terms into a contract by referring to another document is known as "incorporation by reference."

· Secondly, although Scheps was a fine art dealer, he was storing the sculpture in his capacity as a consumer, not a business.  This may explain why the court felt that Fine Art Logistic needed to do more to bring its terms to this attention.   In 7E Communications v Vertex, on the other hand, both parties were businesses.  As we saw in Chapters 3 and 4, the courts generally expect businesses to be able to look out for themselves.  This may explain why Vertex was not expected to do more in order to bring its general terms and conditions to the attention of 7E Communications;  once it had indicated to 7E Communications that its standard terms were intended to apply, the onus was on 7E Communications to find out what they were.

· Thirdly, Scheps v Fine Art Logistics (2007) concerned a limitation of liability clause.  As explained in Chapter 7 on exemption clauses, the courts have historically used the rules on incorporation of terms to restrict the use of exemption clauses, especially clauses which aim to exclude a business' liability altogether or limit it to a relatively small sum (as in this case).  It may well be that more onerous or surprising terms of this type are much more difficult to incorporate by reference.  In 7E Communications v Vertex (2007), the clause in questions was arguably much less surprising, because it provided for disputes to be referred to the German courts;  given that the standard terms were of a German company, this was exactly what most business people would expect to see (and was therefore not particularly surprising).  
· Fourthly, 7E Communications v Vertex (2007) concerned a jurisdiction clause, which is an area of law where EU law plays a very important role. The Court of Appeal appears to have viewed the position as governed by EU law, in particular a ruling of the ECJ which indicated that incorporation of a jurisdiction clause by reference was sufficient.

Another case involving two businesses where incorporation of standard terms by reference was held to be sufficient is Frans Maas (UK) Ltd v Samsung Electronics (UK) Ltd [2004] EWHC 1502 (Comm).  This suggests that incorporation of standard terms by reference may sometimes be sufficient in business to business dealings, but is unlikely to be enough where the customer is a consumer.  Having said all that, the courts have yet to fully explain how they reconcile the approach taken in 7E Communications v Vertex (2007) and Frans Maas v Samsung Electronics (2004) with cases such as Olley v Marlborough Court (1949) (see textbook, page 79). 
See also the updates for Chapter 4 relating to Communication of offers (p 49 of the textbook).
CHAPTER 7 – EXEMPTION CLAUSES
Legislation: p 86

In May 2008, the government announced that as part of its consultation on simplifying UK consumer protection law, it would look at how the Law Commission's recommendations on combining UCTA and the UTCCR could be implemented.  This may open the way for legislation, but for the time being it seems that change is still some way off.  See:

http://nds.coi.gov.uk/environment/fullDetail.asp?ReleaseID=366874&NewsAreaID=2&NavigatedFromDepartment=True 

The importance of bargaining power: p 91

The Court of Appeal ruling in Regus (UK) Ltd v Epcot Solutions Ltd [2008] EWCA Civ 361 also underlines the importance which the courts attach to equality of bargaining power.  Epcot rented office space from Regus in order to provide a venue for its IT training courses.  A dispute arose over the failure of air conditioning at Regus' premises, which led Epcot to relocate its IT training courses elsewhere and withhold payment of fees.  Regus sued Epcot for the outstanding fees.  Epcot counterclaimed for the costs of relocation and loss of business.  Regus argued that its exemption clause protected it from most of Epcot's counterclaim.   This is what the clause said:

"23. Our Liability

(1)
We are not liable for any loss as a result of our failure to provide a service as a result of mechanical breakdown, strike, delay, failure of staff, termination of our interest in the building containing the business centre or otherwise unless we do so deliberately or are negligent. We are also not liable for any failure until you have told us about it and given us a reasonable time to put it right.

(2)
You agree (a) that we will not have any liability for any loss, damage or claim which arises as a result of, or in connection with, your agreement and/or your use of the services except to the extent that such loss, damage, expense or claim is directly attributable to our deliberate act or our negligence (our liability); and (b) that our liability will be subject to the limits set out in the next paragraph.

(3)
We will not in any circumstances have any liability for loss of business, loss of profits, loss of anticipated savings, loss of or damage to data, third party claims or any consequential loss. We strongly advise you to insure against all such potential loss, damage, expense or liability.

(4)
We will be liable:

• without limit for personal injury or death;

• up to a maximum of £1 million (for any one event or series of connected events) for damage to your personal property;

• up to a maximum equal to 125% of the total fees paid under your agreement up to the date on which the claim in question arises or £50,000 (whichever is the higher), in respect of all other losses, damages, expenses or claims."

At first instance, the judge took the view that the exclusion of "loss of business" etc in clause 23(3) effectively deprived Epcot of any remedy for the defective air conditioning.  Consequently, he appears to have viewed the clause as highly destructive of Epcot's rights - and therefore unreasonable under UCTA.  As explained on page 92 of the textbook under the heading "Other reasonableness test factors", there is a clear line of caselaw in support of intervening under UCTA where the clause has a fairly drastic effect on one party's rights.   

However, the Court of Appeal concluded that the judge had been wrong to interpret the exemption clause in this way – because it was not especially destructive of Epcot's rights.  In particular, clause 23(3) did not exclude all liability for the failure of the air conditioning.  Whilst it did try to prevent Epcot claiming for such things as lost customers, it did not exclude a claim based on a reduction in the value of the services provided.  This would be a claim based on the fact that the market value of air-conditioned offices is higher than the value of offices without air conditioning; Epcot could have claimed the difference and this would not have been excluded by clause 23(3).

Clause 23(4) then went on to limit Regus' liability to £1 million for damage to personal property – but that was irrelevant here because Epcot had not suffered any such loss.  The relevant limitations of liability were 125% of the total fees paid or £50,000, whichever was higher.  Epcot argued that these limits were unreasonable.  The Court of Appeal disagreed, primarily because there was no inequality of bargaining power between the parties. Although Epcot was smaller, it had been able to secure improved terms in the form of lower prices by playing off Regus against one of its competitors, which offered a lower quotation.   The case was therefore similar to Watford v Sanderson (discussed in the textbook on page 91), where the Court of Appeal was also reluctant to interfere with an exemption clause due to concessions won by the customer in negotiating the contract.  A final point to note is that the Court of Appeal thought that it would have been easier for Epcot to obtain suitable insurance, given that Regus could not be expected to know what each of its customers would be using its premises for.  

CHAPTER 8 – DISCHARGE OF CONTRACTS, PERFORMANCE AND REMEDIES FOR BREACH
Discharge by agreement: p 97

The textbook provides an example of discharge by agreement where two parties agree to bring a 5 year distribution agreement after only 3 years and to terminate their trading relationship.  But what if they were to decide to replace their existing 5 year agreement before the end of its term with a new agreement, which covered an expanded territory?  To what extent would the old agreement be discharged as a result of the decision to replace it with a new one covering the same subject matter?
The Court of Appeal considered this question in Wadlow v Samuel (aka Seal) [2007] EWCA Civ 155.  The case involved an attempt by the rock musician Seal to overturn a contract with his former manager, Wadlow.  One of the issues which the Court of Appeal had to consider was whether a settlement agreement between the parties had discharged Seal's initial management agreement with Wadlow. The Court of Appeal took the view that in most cases, a later contract would not fully discharge an earlier one unless it was clear that this was what the parties intended i.e. in most cases, certain provisions of the earlier contract could continue to have effect.  The upshot of this case is that, generally speaking, unless the parties have stated in their new agreement that their old agreement is to be regarded as discharged in its entirety, some (but not all) provisions will be likely to continue to have effect.  Exactly which provisions continue to have effect will depend on what the contract covers and what the parties intended. This point is explored in the textbook under the FAQ entitled "At what point will a contract be discharged by performance?" on page 97.  Wadlow v Samuel (2007) is also discussed under the updates for Chapter 10.

CHAPTER 9 – VALIDITY OF CONTRACTS (1)
What is a representation?:  p114-115

Spice Girls v Aprilia World Service (2002) shows that a misrepresentation does not necessarily have to consist of words.  The flexibility of the concept is further underlined by a case involving an automated purchasing system (Renault v Fleetpro [2007] EWHC 2541), in which the High Court ruled that a misrepresentation can be made to a computer.  You can read more about the case here: http://www.out-law.com/page-8660 (Note: at the time of updating, the full text of the judgment did not appear to be available on the internet).
As explained on page 115, remaining silent or doing nothing is not generally enough to amount to a representation; some positive act must be involved.  This point was underlined by the House of Lords in Hamilton v Allied Domecq [2007] UKHL 33.

Hamilton’s company produced bottled spring water but could not develop the business without outside investment.  In order to achieve this, Hamilton sold a majority shareholding in his company to Allied Domecq but retained a significant number of shares.  However, the business became insolvent. Hamilton brought a claim against Allied Domecq based on misrepresentation. He argued that during the share sale negotiations, he had made it very clear to Allied Domecq's representative that he attached great importance to a particular distribution strategy.  Although the representative did not say that he would follow that strategy, Hamilton maintained that his silence on the subject gave the impression that Allied Domecq was prepared to go along with it. In fact, Allied Domecq pursued a different strategy (which, according to Hamilton, was what led the business to fail).  Hamilton claimed that if Allied Domecq had not given him this misleading impression, he would never have sold them the majority of the shares in his company.  The House of Lords ruled that Hamilton had not provided enough evidence to show that Allied Domecq's alleged misrepresentation involved something more than silence.  If Hamilton had been concerned about distribution strategy, he could (and should) have sought an assurance from Allied Domecq that it would follow his preferred course of action.

The outcome of this case might well have been different if Allied Domecq had indicated that it would follow Hamilton's preferred strategy and then changed its mind.  The failure to tell Hamilton of this change of circumstance could have been sufficient to amount to a misrepresentation (as in With v O'Flanagan (1936), discussed in the FAQ textbox headed "Change of circumstance" on page 115).

CHAPTER 10 – VALIDITY OF CONTRACTS (2) 

Economic duress: p126

The case of Opel & Renault v Mitras Automotive [2007] EWHC 3205 (QB) provides a useful positive illustration of economic duress.  Opel and Renault entered into a joint venture to produce vans.  Mitras was the joint venture's sole supplier of certain components.  Opel/Renault decided to change these components and gave Mitras six months’ notice of termination. Mitras responded by threatening to stop supplies immediately unless it was paid compensation and allowed to increase its prices.  It argued that its development costs had been based on the supply of units over 12 years and that it had reduced the price in initial negotiations to reflect the project’s longevity and number of vehicles to be built. Eventually Opel/Renault agreed, but later attempted to have the agreement set aside on the grounds that it had been obtained by economic duress.  In particular, they argued that the failure of supply would have had dire consequences (the production of vans would have stopped after 24 hours, leading to losses of £500,000 per day).  The High Court held that Mitras had issued an illegitimate threat to stop supplies, and that Opel/Renault had no practical alternative but to comply with Mitras' wishes. The agreement was therefore void and Opel/Renault were entitled to the recovery of monies paid out under the agreement.  

The surprising feature of this case is that Opel and Renault were much larger firms than Mitras and as a general rule, one would have expected them to be capable of resisting economic pressure from trading partners – especially smaller firms.  However, the judge concluded that they were effectively dependent on Mitras for the components in question and that had Mitras carried out its threat, the effect on production would have been very severe.  As a result, Mitras' threat amounted to more than hard-headed business tactics.

Presumed undue influence: p 128

Wadlow v Samuel (aka Seal) [2007] EWCA Civ 155 provides a useful illustration of the courts' approach to presumed undue influence.  The case involved an attempt by the rock musician Seal to overturn a contract with his former manager, Wadlow (see also updates for Chapter 6).  Seal's initial agreement with Wadlow was held to be voidable on the basis of presumed undue influence.  He also argued that a later settlement agreement, which was intended to supersede the initial contract with Wadlow, was tainted by the same undue influence and should therefore also be voidable.  The Court of Appeal accepted that in some circumstances a later “substitute” contract might be tainted by the same undue influence as the initial contract.  However, by the time of the settlement agreement, the relationship between Seal and Wadlow was no longer one of trust and confidence;  as a result, the presumption of undue influence did not apply.  Seal had received independent legal advice and the terms were reasonably generous to him.  In view of this, the judge at first instance had been correct to conclude that the settlement agreement was not voidable for undue influence.
CHAPTER 20 – CONSUMER PROTECTION 

Unfair Commercial Practices Directive: no page reference

Note that although the deadlines for implementation of this Directive was 12 June 2007, the government did not implement it until 26 May 2008 through the following Regulations:

· The Consumer Protection from Unfair Trading Regulations 2008 

· The Business Protection from Misleading Marketing Regulations 2008 
The Office of Fair Trading has issued interim guidance on the Regulations: http://www.oft.gov.uk/advice_and_resources/small_businesses/competing/protection
UK review of consumer protection law: no page reference

In July 2007, the UK government announced that it was intending to review UK consumer protection law with a view to making it more effective and simpler for business to comply with.  

In May 2008, the government issued a consultation paper seeking views on possible changes, which can be accessed here:

http://nds.coi.gov.uk/environment/fullDetail.asp?ReleaseID=366874&NewsAreaID=2&NavigatedFromDepartment=True 

Criminal conduct: p285
The full list of proposed repeals/amendments to be undertaken on implementation of the Unfair Commercial Practices Directive is contained in Schedule 2 of the Consumer Protection from Unfair Trading Regulations 2008, which implement the Directive in the UK.  

Note that, despite these repeals, there will actually be more criminal offences relating to consumer protection than was the case before the Directive was implemented;  this is because the Directive covers a wider range of conduct than existing UK consumer protection legislation.

The web address for the Macrory review of regulatory penalties (November 2006) has changed to:

http://bre.berr.gov.uk/regulation/reviewing_regulation/penalties/index.asp 
In addition to accepting Macrory’s recommendations in full, the government has tabled legislation to implement them in the form of the Regulatory Enforcement and Sanctions Bill.  You can find more details on this here: http://bre.berr.gov.uk/regulation/enforcement_sanctions_bill/index.asp  

The government has also set out its position on the mens rea for criminal offences under UK legislation implementing the Unfair Commercial Practices Directive, which is as follows:
Most offences under the Unfair Commercial Practices Directive will be strict liability, as has been the case for offences under section 1 of the Trade Descriptions Act 1968, for example (note that most of this Act is due to be repealed).  There will continue to be a "due diligence" defence similar to that which is available in relation to the section 1 offence.  However, note the following:

· Under section 14 of the Trade Descriptions Act it was an offence to make a false statement regarding the provision of services.  Unlike section 1, this offence requires mens rea (see textbook, page 286-287).  However, under the UK legislation implementing the Directive, this will become a strict liability offence, just as it always has been in relation to goods.

· The prosecution will still have to prove mens rea where the defendant is accused of breaching the general prohibition in the Directive against unfair commercial practices.  The mens rea will be knowledge or recklessness, as is the case for the offence under section 14 of the Trade Descriptions Act. 

Finally, note that although existing offences under the Trade Descriptions Act 1968 and sections 20-26 of the Consumer Protection Act 1987 are to be repealed when the Directive is implemented, there will actually be more criminal offences relating to consumer protection than was the case before the Directive was implemented.  This is because the Directive covers a wider range of conduct than existing UK consumer protection legislation.

For more information on criminal offences under the Directive, click here:     http://www.berr.gov.uk/files/file39679.pdf 

Unfair Terms in Consumer Contracts Regulations: p293

As you may have seen in the press, the Office of Fair Trading has taken legal action under the UTCCR against a number of high street banks over the charges they impose on customers who go overdrawn without permission. It argues that the charges amount to unfair terms because they are much higher than the actual costs to the banks of providing overdrafts.  Whilst it has no objection to account holders being made to pay for costs incurred as a result of their own financial mismanagement, it considers that it is unfair to make them pay additional sums on top of those costs.  The banks have been faced with very large numbers of claims in the County Court for recovery of these charges, which consumers have argued are unfair (and therefore void).  The banks therefore reached an agreement with the OFT to bring a test case in the High Court to decide – once and for all – whether the charges are illegal under the UTCCR.  

The first stage of this process involved the High Court deciding whether the UTCCR applied to the charges and if so, whether they were in "plain intelligible language".  However, the High Court did not have to decide whether the charges were fair – that will have to wait for a decision from the OFT, which the banks will probably appeal, resulting in a further court case.  So unless a settlement is reached, the question of whether the banks' charges are fair could take quite some time to resolve.

What has the High Court decided?
So far, the High Court has ruled that the OFT is entitled to look at the banks' overdraft charges under the UTCCR – see OFT v Abbey and others [2008] EWHC 875 (Comm).   At the time of updating, it was unclear whether the banks would appeal this ruling.  The banks' main argument was that their overdraft charges were not subject to the test of fairness in the UTCCR because they were "core terms"  dealing with the price payable for services provided (see page 293 of the textbook).  The High Court disagreed, noting that personal current accounts are generally free of charge, except in certain specific circumstances which both parties hope will not usually occur (such as going overdrawn).  The "price" of the account was therefore zero in most cases.   As the charges are not "core terms", the way is now open for the OFT to take a decision on whether the charges meet the fairness test (subject of course to any appeal by the banks).  

The banks can be said to have won a minor victory in that the High Court agreed that most of their terms were expressed in plain intelligible language, as required by the UTCCRs.  However, an appeal by the banks is entirely possible, given that in 2006 they earned £2.5 billion from these charges. 

Stop Now Orders: p 297
The textbook refers to Stop Now Orders having been obtained against individuals in the Manchester area involved in the supply of fitted kitchens.  The updates cover a number of subsequent developments in this saga.  The latest development is that in 2008, Mr Miller was given a 6 month sentence (suspended for 2 years) and ordered to pay a £90,000 fine for further breaches of the Stop Now Order issued against him.  See: http://www.oft.gov.uk/news/press/2008/69-08  

Voluntary schemes: p 298

The textbook states that, as a last resort, advertisers who refuse to comply with rulings of the Advertising Standards Authority may be referred to the Office of Fair Trading, which can seek a Stop Now Order against them based on the Control of Misleading Advertisements Regulations 1988.  As part of measures to implement the Unfair Commercial Practices Directive (see earlier), the 1988 Regulations have been replaced by the The Business Protection from Misleading Marketing Regulations 2008 with effect from 26 May 2008.  The 2008 Regulations go further than the 1988 Regulations by making it a criminal offence to engage in misleading advertising.  This will give the OFT a further weapon in its "armoury" to deal with misleading advertising, besides Stop Now Orders.  However, the vast majority of disputes concerning advertising are and will continue to be resolved by the voluntary system run by the ASA – so it is likely that the power to prosecute under the new legislation will rarely be used. That said, in April 2008, the airline RyanAir was referred to the OFT, following repeated adverse adjudications against it by the ASA:

http://www.asa.org.uk/asa/news/news/2008/ASA+refers+Ryanair+to+the+OFT.htm
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